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STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether eviction by appellee 

of appellant in retaliation for appellant's reports 

of housing code violations to District officials is 
prohibited by the Constitution as being intimidation 

of appellant's Constitutional rights of federal citizen- 
ship to petition the government for redress of grievances 
and to inform the government of violations of law? 

2. The question is whether participation of the courts 

in terminating appellant's tenancy, and assisting appellee 
in evicting appellant in retaliation for appellant's 
reports of housing code violations to District officials 
violates appellant's First Amendment rights to petition 
the government for redress of grievances and of free speech. 
3. The question is whether D.C. Code 45-902 should be 
construed as not authorizing a landlord to evict a tenant 
for the illegal purpose of punishing the tenant for having 
reported housing code violations to District officials, 

$o as to be consistent with the purposes of the D.C. 
Housing Regulations and national housing legislation, 


and to avoid serious constitutional questions. 
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JURISDICTIONAL STATEMENT 


Appellee filed a complaint in the Landlord and 
Tenant Branch of the D.C. Court of General Sessions, on 
September 25, 1967, pursuant to D.C. Code § 45-910, based 
upon appellant's failure to vacate after the expiration of 


a notice to quit, as provided in D.C. Code 45-902. The 


trial court directed a verdict for appellee rejecting that 
= | 


appellant's claim that appellee was seeking to evict her as 


punishment for her exercise of Constitutional rights was a 
defense to the action. On appeal, pursuant to D.C. (Code 


§11-741, to the D.C. Court of Appeals, the judgment of the 
trial court was affirmed on March 20, 1967. Appellant sought 


leave to appeal that decision from this Court, pursuant to D.C. 


Code §11-321, which was granted. 


STATEMENT OF THE CASE 


In March 1965, appellant, Mrs. Edwards, rented a 
house from appellee on the understanding that he would make 
certain répairs to the property (Rep 52) When appellee 
refused to effect the repairs, Mrs. Edwards complained to the 
Housing Division of the District of Columbia Department of 
Licenses and Inspections about the condition of Ss 


a/ "Rpp." references are to the pages of the record on appeal. 


(Rpp. 52-53). Inspectors found more than forty violations 
of the D.C. Housing Code, and notified appellee that he 
would have to correct these deficiencies (Rpp. 339, 343, 343). 


Appellee immediately demanded that Mrs. Edwards vacate the 


premises. Following several abortive attempts to evict Mrs. 
1/ 
Edwards, appellee succeeded in obtaining a default judgment in 


i/ Upon receiving the first order from the Plumbing Section to 
make repairs, (Rp. 339), appellee left a note instructing Mrs. 
Edwards to move out of the premises (Rp. 183). Upon receiving 
the second order from the Housing Division to make repairs, (Rp. 
342), appellee immediately sent Mrs. Edwards a formal notice to 
quit, (Rpp. 54, 182), and filed suit to evict Mrs. Edwards on 

a claim of non-payment of rent. (Rp. 335). When Mrs. Edwards 
paid the rent, appellee filed suit to evict her on the bases of 
his thirty-day notice (even though the notice was defective be- 
cause it did not expire on the day the tenancy commenced and had 
been waived by the acceptance of rent after the expiration of the 
notice). Appellee had also written to the Housing Division ask- 
ing it to "hold these write ups in abeyance until I have a chance 
to evict Mrs. Yvonne Edwards...(who) has resorted to complaining 
to the Housing Division. No landlord can withstand this continu- 
ous pressure..."" (Rp. 344). On August 3, 1966, the default 
judgment appellee took in his suit based on the thirty-day notice 
was set aside and his complaint was dismissed with prejudice (Rp. 
336). Immediately afterwards, appellee sent Mrs. Edwards another 
notice to vacate, which is the bases of this appeal, and simutane- 
ously demanded an increase in rent of $80.00 per month, from $120.00 
to $200.00. (Rpp. 338, 346). As soon as that notice expired, 
the present action was filed. 


\ 
= : 
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this suit for possession based on the expiration of a notice 
2/ 


to quit. 


Mrs. Edwards promptly moved to have the default 
judgment set aside, asking the opportunity to prove| that 
appellee was seeking possession only in retaliation for her 
having complained to the Housing Division. After an extensive 
hearing, Judge Greene found that Mrs. Edwards had proved prima 
facie that appellee sought to evict her "solely because of 
her complaint to the District housing authorities" and held 
that this defense, was "sufficient, if proved, to defeat the 


2a 

claim***", (Rpp. 301, 303) Judge Greene observed that -since 
| 

2/ Appellee's action is based exclusively upon the expiration 
of, a notice to quit, and does not involve a claim for non- 
payment of rent. See Edwards v. Habib, U.S. App. D5 Coe, 
366 F. 2d 628 (1965) in which both Judge Wr: Wright and Judge 
Danaher mistakenly consider appellee's action to be based upon 
non-payment of rent, apparently confusing this case with LT 
No. 64, 732-65, introduced into evidence by appellee solely to 
prove the existence of the tenancy by the res judicata effect 
of that judgment. While three prior default judgments were 
introduced into evidence solely to prove the existence of the 
tenancy involved, no claim can be made that appellee was 
justified in evicting Mrs. Edwards because of her failures to 
pay rent, as the question of what was appellee's true purpose 
was for the jury, and it is assumed in this appeal that 
appellee's purpose in evicting Mrs. Edwards was retaliatory 
for her complaints to the Housing Division. 


2a/ Judge Greene's opinion is reproduced in the Appendix to 
this brief. 


ape 


petitioner's constitutional right to inform the govemment - 


of law violations is protected against private as well as 
governmental action, D.C. Code § 45-910 could not be so con- 
strued as to compel the court "to assist plaintiff in consum- 
mating the punishment of the defendant for having exercised 
her constitutional right to inform the government of a viola- 
tion of the law” (Rp. 311). This interpretation of §45-910 
was supported by (1) the absence of any evidence that Congress 
intended that 45-910 be used as a vehicle for impairing the 
constitutional right to report law violations; (2) the fact 
that such an interpretation of 45-910 "would raise serious 
constitutional questions and must, therefore, be avoided for 
that reason alone"; (3) the government's interest in protecting 
an individual's right to report law violations to assure the 
proper enforcement of its laws" and (4) the particularly 
strong public interest in enforcement of laws to remedy 
"unsafe, unsanitary, and other inhuman conditions" in housing. 
(Rpp. 311-312) 

Despite Judge Greene's ruling, however, the judge 
who presided at the jury trial refused to admit Mrs. Edwards' 
evidence that appellee's reason for seeking to evict her was 


to punish her for having contacted the Housing Division. (Rp. 
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269-273) The jury was directed to, and did, enter A verdict © 


for oneness (Rpp. 283-285, 317). 
The trial court expressly assumed that Mes. Edwards 
could prove that appellee's. purpose in evicting her was to 
punish her for having reported violations of the housing regu- 
lations to government officials, but ruled that evidence as 


to appellee's reasons for evicting Mrs. Edwards was -inadmis- 


sable. (Rp. 272). The trial court ruled, as a matter of law, 
that proof that appellee's purpose was to intimidate Mrs. 
Edwards' exercise of Constitutional rights was no defense to 
appellee's action based upon the expiration of a notice to 
quit, as Congress had authorized, in D.C. Code §45-902, a 
landlord to evict a tenant, upon NR the required notice, 


for any reason whatsoever. (Rp. 272). 


3/ Appellee's notice to quit is based solely upon D: C. Code 
§45-902, which states that a month-to-month tenancy may be ter- 
minated by a thirty-day notice in writing from the) landlord to 
the tenant. While of no practical consequences to the issues on 
appeal, it should be pointed out that this appeal is in no way con- 
cemed with any agreement. betwean the perties;. but only with an act-of- 
Congress. Appellee did not introduce into evidence at the trial 
the written rental agreement between the parties, and the form 
agreement tendered into evidence was ruled inadmissable by the 
trial court (Rp. 333). Since appellee was unable to introduce 
into evidence the written rental agreement between| the parties, 
appellee proved the existence of a month-to-month tenancy com- 
mencing on the 24th of the month between the parties by means of 
the collateral estoppal effect of three prior possessory actions 
| (Cont...) 
| 


Que 


Mrs. Edwards then sought an order preventing appellee 
from evicting her pending appeal. On December 3, 1965, this 
Court stayed eviction "until further order," provided only that 
Mrs. Edwards continue to pay her rent. Edwards v. Habib, 
U.S. App. D.C. __, 366 F.2d 628. 

On March 20, 1967, the D.C. Court of Appeals upheld 
the trial court's exclusion of Mrs. Edwards' evidence of retal- 
iation. Acknowledging that a landlord's right to terminate a 
tenancy is not absolute, the court found the right circumscribed 
only in four situations: where the government, as landlord, 


was held to the Constitutional requirements of due process; 


where emergency rent control legislation was in effect; where 


the landlord sought to infringe rights protected by “specific 


Congressional legislation," and where eviction was sought solely 
because of the tenant's race. While apparently acknowledging 
that Mrs. Edwards’ constitutional right was protected against 
private interference, the Court held that since this Constitu- 
tional right was not the subject of specific legislation, it 
could not limit a landlord's right to evict. Without adverting 
to Judge Greene's decision, the court rejected his conclusion 
that "Congress can hardly be presumed to have intended to impose 
a duty upon the Court to be a party to the deprivation of the 


Constitutional rights of [parties to] the litigation before it" 


(Rp. 311). 


~ rs 
| 


Since the issue on appeal is purely a question of 


law,in that the fact of appellee's retaliatory purpose is 


assumed, the prior opinions in this case are noteworthy. In 


ruling that proof of retaliatory eviction was a defense to 


appellee's action, Judge Greene stated: 


"The principal defense asserted is that on 
constitutional grounds this Court is pre- 
cluded from awarding possession to the 
plaintiff...(in) that the defendant is being 
evicted and possession is being sought solely 
because she has given information to the 
District of Columbia authorities concerning 
violations of the statutes and regulations 
governing the sanitary conditions on the 
premises. 


| 
At the threshold defendant is faced with the 
familiar rule that in suing for possession 
under D.C. Code, 1961, §45-910, the ae 
need not assign any reason whatever for his 
notice to quit (Warthen v. Lamas, 43 A. (2d 
759 (D.C. Mun. App. 1945)) and that evidence 
concerning his reasons for serving notice is 


3/ (Cont.) whereby appellee obtained default judgments against 
Mrs. Edwards. However, these prior judgments proved only that 
a month-to-month tenancy existed between the parties, and in 
no way proved any of the specific terms of the tenancy agree- 
ment. The trial judge modified its ruling on the merits to 
specifically exclude any reliance upon an agreement between the 
parties authorizing appellee to terminate Mrs. Edwards' tenancy 
by sending a thirty-days' notice, when the attention of the 
trial judge was directed to the fact that appellee had never 
proven the existence of such an agreement (Rp. 279). Thus, no 
question as to the enforcability of an agreement between land- 
lord and tenant, authorizing the landlord to teminate the 
tenant's tenancy by a thirty-day notice, is presented here. 
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inadmissible (Fowel v. Continental Life 
Insurance Co., 55 A. 2d 205 (D.C. Mun. App. 
1947)). Yet, like all other statutes, 
section 910 is, of course, subject to and 
limited by the Constitution. 


In Rudder v. United States, 96 U.S. App. D.C. 
329, 226 F. 2d 51, (1955), possession under 
section 910 was denied on constitutional 

grounds, notwithstanding the adequacy of the 
formal eviction papers. ..-the principle of 
constitutional supremacy in possession suits 
recognized by that decision obviously applies 

to everyone. The difficulty a tenant faces in 
resisting eviction by a private landlord is not 
that he is unable to demonstrate that the Con- 
stitution must be complied with--that is obvious-- 
his problem is that he must find a constitutional 
provision which would be violated by the grant 
of possession to the landlord. wee 


D.C. Code, 1961, §5-616 authorizes the Commis- 
sioners of the District of Columbia to examine 
into the sanitary conditions of all buildings 

in the District and to cause them to be put into 
Sanitary condition or to be demolished. Other 
provisions in Title 5 of the Code implement the 
general power to condemn and to require repairs, 
and D.C. Code 1961 §5-631 provides criminal 
penalties for violations of these various statutes. 
In addition, the Commissioners have issued exten- 
Sive regulations dealing with housing and sanitary 
conditions in housing for the purpose of preserv- 
ing and promoting the public health, safety, 
welfare, and morals. See section 2101 of the 
Housing Regulations of the District of Columbia. 


If...(Mrs. Edwards) is being evicted because she 
gave information to her government concerning a 
violation of these laws and regulations... (she) 
has a constitutional right to provide such in- 
formation to the government. Moreover, that 


right is protected not only against interference 


aa = 


by the government but also against interference 
by private persons. | 


In In Re Quarles, 158 U.S. 532 (1895), the 
Supreme Court stated (158 U.S. at 536-538): 


'The right of a citizen informing of a viola- 
tion of law...does not depend upon any of the 
amendments to the constitution, but arises 
out of the creation and establishment by the 
constitution itself of a national government, 
paramount and supreme within its sphere of 


action.... | 


The right of the private citizen who assists 

in putting in motion the course of justice... 
stand upon the....ground...(that) 'The power... 
in which the party is engaged, or the right 
which he is about to exercise, is dependent on 
the laws of the United States. ...it isj|the 
duty of that government to see that he may 
exercise this right freely, and to protect 

him from violence which so doing, or an account 
of so doing. This duty does not arise solely 
from the interest of the party concerned, but 
from the necessity of the government itsédlf, 
that its service shall be free. from the adverse 
influence lof force and fraud practiced on its 
agents..." 


In short, the defendant in this case has'a 
constitutional right to inform the proper 
governmental authorities of violations o 
the law, as well as the correlative right 
not to be injured or punished by anyone for 
having availed hérself of her basic right to 
provide such information. ...the eee is 
attempting to do just that -- to injure— 
. 
ne | 
4/ An injury or oppression need not be physical; economic 
coercion is as wnlawful as physical coercion. Compare United 
States v. Beaty, 288 F.2d 653 (C.A. 6, 1961); Cusano v. “NLRB, 
190 F. 2d 898, 902 (C.A. 3, 1951); Majure v. NLRB, 198 F. 2a 
735, 739 (C.A. 5, 1952). 
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defendant for having reported his housing 
violations to those charged with enforcing 

the law. ...The ultimate question in this 

case, then, is whether D.C. Code, 1961, §45- 5/ 
910 compels this court to assist the plaintiff 
in consummating the punishment of the defendant 
for having exercised her constitutional right 
to inform the government of a violation of 

the law. 


In the opinion of this Court, that question 
must be answered in the negative. Congress 

can hardly be presumed to have intended to 
impose a duty upon the Court to be a party 

to the deprivation of the constitutional 

rights of the litigation before it. Apart 

from the fact that any construction of section 
910 leading to such a result would raise 
serious constitutional questions and must there- 
fore be avoided. for that reason alone, there is 
no evidence to indicate that Congress did, in 
fact, intend such a construction of the statute. 


Additionally, as the Quarles case teaches, the 
interest at stake here is not only that of the 
citizen in his freedom to provide information 

to the authorities but also that of the govern- 
ment in the free and unimpeded access to such 
information. Intimidation of the sources of 
information injures the interest of the govern- 
ment in the effective enforcement of the laws. §/ 


5/ By granting him possession of the premises now occupied 
by the defendant. 


6/ It is obviously immaterial whether the law involved is of 
nationwide scope or is limited in its applicability to the 
District of Columbia. The injury to governmental interests is 
identical; there is no hierarchy of congressional constitutional 
powers. . 


aS 


Congress cannot be presumed to have intended 
by the enactment of section 910, to mandate 
an injury both to the interest of the govern~ 
ment in the proper enforcement of its laws i 
and to the interest of the defendant in her 
constitutional right to provide information. 


Plaintiff suggests that the civil rights 

statutes are inapplicable for one reason! 

or another. The premise of these suggestions 
misconceives what is involved. This is neither 
a criminal prosecution for conspiracy under 18 
U.S.C. 241 nor a civil action for an injunction 
or damages under 42 U.S.C. 1971, 1983, or 1985. 
To prevail in that kind of an action the tenant, 
or the prosecutor, as the case may be, must 

meet the technical requirements of the relevant 
statutes. But these laws merely provide certain 
remedies; they do not state rights. The right 
on which the defendant may rely here is the 
constitutional right, recognized by the Supreme 
Court since 1895, to provide the government with 
information on law violations. Defendant is 
simply setting up that constitutional right as 

a defense to the landlord's suit, and in| so 

doing she is not required to comply with statutes 
which may, or may not, provide other, affirmative, 
remedies for violation of the same right. It is 
the landlord who has brought this action. It is 
he who has invoked the remedies of the Court, and, 
for the reasons detailed supra, these remedies 
may not be made available to hin. 


This does not mean that the landlord is bound 

to retain this particular tenant in perpetuity.... 
A landlord may evict for any reason or for no 
reason; what he is precluded from doing,; and 


7/ An eviction of defendant under the circumstances of this case 
would not only punish her for making the complaint; it would 

also stand as a warning to others not to be so bold in the future. 
As such, it would be bound to impair the ability of the govern- 
ment efficiently to enforce the laws protecting the safe and 
sanitary condition of housing. 
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the only thing he is precluded from doing, is 
to evict for the purpose of depriving the 
tenant of the right to inform the government 
of violations of the law. The landlord's 
purpose must, of course, be determined in each 
individual case by the trier of facts; and the 
burden’ will be upon the tenant in each instance 
to demonstrate that the landlord's purpose was 
unlawful. 


That kind of distinction -- between action which 
is permitted when done for a lawful purpose but 
prohibited when done for an unlawful or imper- 
missable purpose -- is not at all unusual. The 
labor laws, for example, which permit the firing 
of employees for legitimate reasons, preclud 
their discharge (and even a refusal 59 hire)=/ 

on account of labor union activity. =’ Similarly, 
the civil rights statutes prohibit the imposition 
of economic sanctions for the purpose of intimi- 
dation in connection with the exercise of the 
right to vote in federal elections, but they do 
not interfere with legitimate economic pursuits. 
In all such matters, the covrts and the admin- 
istrative agencies concerned have found little 
difficulty in distinguishing between the per- 
missable and the impermissable. There is no 


reason why similar factual judgments cannot be 
made by courts and juries in the context of 
economic retaliation for providing information 
to the government." 


8/ In NLRB v. Lamar Creamery Co., 246 F.2d 8 (C.A. 5, 1957), 
the court held it to be unfair labor practice to deny employ- 
ment to an applicant for a job because he had filed charges 
against the employer. 


9/ See John Hancock Mutual Life Ins. Co. v. NLRB, 89 U.S. 
App. D.C. 261, 191 F.2d 483 (1951). 


= See 


Judge Wright, in concurring with this Court's 


staying the execution of the judgment below, agreed with 
| 


Judge Greene's “excellent opinion," and stated: 


"It is not seriously questioned that every 
citizen has the right, if not the duty, of 
informing his government of a violation of 
the law, and that a court of equity, on 4 
proper showing, may enjoin any interference 
with that right....Indeed an interference 
with such a right may be punishable under 
the criminal statutes of the United States.... 
Petitioner in these proceedings sought | 

neither an injunction against nor a criminal 
prosecution of her landlord. She merely | 
asserted the right in the court below to! 

show that her landlord's purpose in evicting 

her was, not non-payment of the rent, but 

to punish her for advising the proper District 
of Columbia authorities concerning sanitary 
conditions on the premises which were in viola- 
tion of the law.... If this defense can be 

proved, then a court may not participate with 
the landlord in the implementation of his 
illegal purpose. Edwards v. Habib, supra, 

366 F.2d at 629. 


Contrary to these views, the trial judge ruled that 
evidence of appellee's retaliatory purpose was inadmissable 
because the "Code does not require that a reason for termina- 
tion be given by either party," so that neither ey "is given 
a greater right where the reasons are stated..., than where no 
reason is given," and "you can...(not) read into the Code pro-- 


vision such an inference..." (Rpp. 271-272). In dissenting to 
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‘the issuance of the stay by this Court, Judge Danaher suggested 


that the trial court ruled correctly, in accordance with Fowel 


v. Continental Life Ins. Co., 55 A.2d 205 (DCCA 1947), and 
observed that "the landlord, too, has constitutional rights 
for the Fifth Amendment provides that he shall not be deprived 
of his property without due process of law." Edwards v. Habib, 
supra, 366 F.2d at 630. 

The D.C. Court of Appeals affirmed the ruling of the 
trial court, holding that no exception to the general rule 
that the "Code does not require that either the landlord or 
the tenant give any reason for terminating the tenancy" was 
applicable here. The Court concluded: 


It is evident that Congress may enact 
Legislation to protect rights and immun- 
ities of citizens, and prescribe the 
penalties, criminal or otherwise, for 
violation of such rights and immmities. 

In the present situation, however, Congress 
gave the landlord the right to terminate 

the tenancy and placed no restriction on 

that right. We are not persuaded that the 
courts should attempt to limit that right and 
fashion a new form of tenancy. If the land- 
lord is denied recovery in this action, how 
long may the tenant remain in possession? 

As long as she is able to convince a jury 
that the landlord is still seeking a retali- 
atory eviction? In any subsequent action 
would’ the burden be upon the Landlord to show 
a valid reason for seeking possession? Would 
any tenant by complaining to the housing 
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authority be entitled to have a jury 
infer that any eviction action was 
retaliatory in nature? Would such a 
defense be available when a landlord 
seeks possession at the expiration of a 
fixed term? Would the ruling sought be 
restricted to dwelling property or Coe 
it include commercial property? 


All of these considerations lead us to | 
the conclusion that if the rights of the 
landlord are to be restricted and the | 
rights of the tenants are to be enlarged, 
it should be by legislation spelling out 
the restrictions and rights, with specific 
provisions as to the manner of enforcement. 


On June 22, 1967, this Court granted Mrs. Edwards’ 


Petition for Allowance of An Appeal and denied appellee's 


Motion to Dissolve the Stay previously ordered. 


Statutes Involved 


D.C. Code 45-902. Notices to quit--Month to 


A tenancy from month to month, or from 
quarter to quarter, may be terminated by a thirty 
days' notice in writing from the landlord to the 
tenant to quit, or by such a notice from the) tenant 
to the landlord of his intention to quit, said notice 
to expire, in either. case, on the day of the month 
from which such tenancy commenced to run. 


D.C. Code 45-910. Ejectment of summary proceedings. 


Whenever a lease for any definite term 
shall expire, or any tenancy shall be terminated by 
notice as aforesaid, and the tenant shall fail or 
refuse to surrender possession of the leased premises, 
the landlord may bring an action of ejectment to recover 
possession in the United States District Court for the 
District of Columbia; or the landlord may br 
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action to recover possession before the municipal 
court, as provided in sections 11-701 to 11-749. 


Statement of Points 


1. Eviction of Appellant in retaliation for her 
reports of housing code violations to District officials 
constitutes illegal intimidation of her Constitutional rights 
of federal citizenship to petition the government for redress 
of grievances and to inform the government of violations of 
law. 

2. Appellee has significantly involved the federal 
government in seeking to evict appellant in retaliation for her 
reports of housing code violations to District officials as 
to violate appellant's First Amendment rights to petition 
the government for redress of grievances and freedom of speech. 

3. D.C. Code 45-902 cannot be construed to authorize 
retaliatory evictions, for such a construction would be incon- 
sistent with the housing laws of the District of Columbia and 
the national housing laws. 

With respect to these three points, appellant desires 
the court to read the following pages of the reporter's tran- 
script: Rpp. 186-203, 210-212, 216-217, 269-277, 280, 283-285, 
and the following exhibits: Rpp. 338, 339, 342, 343, 344, 346. 
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Summary of Argument 


1. The establishment of the Constitution created 
Constitutional rights of federal citizenship, including the 
right to petition the government for redress of grievances 
and to inform the government of violations of = Both 
government and private individuals are prohibited from 
interfering with a citizen's exercise of theselrignes. and it 
is the duty of the United States government to} protect a 
citizen's exercise of those rights. By reporting housing 
code violations to District officials, appellant was clearly 
exercising her rights to petition the government for redress 
of grievances and to inform the government of violatinns of 
law. Eviction of appellant in retaliation for making such 
reports is clearly intimidation of the exercise of these 
rights, which is prohibited by the Constitution. A court is 
obligated to apply these constitutional prohibitions in 
appellee's action to evict appellant, due to the supremacy 
of the Constitution. 

The D.C. Code should not be Sot to authorize 


appellee to intimidate appellant's exercise of Constitutional 


rights, as such a construction would raise grave doubts as 


to the constitutionality of such an enactment.) Moreover, 
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it cannot be presumed that Congress intended to require 
the Courts to assist appellee in his illegal purpose of 
intimidating appellant's exercise of Constitutional rights. 

2. Significant participation of the state in 
appellee’s purpose of evicting appellant in retaliation for 
appellant's reports of housing code violations to District 
officials would violate appellant's rights to petition the 
government for redress of grievances and free speech under 
the First Amendment. The participation of the state need 
monly be peripheral and one of several factors; it need only 
consist of reasonably creating a subjective impression in 
appellant's mind that appellee's efforts to evict her are 
sanctioned byithe state. The true significance of the non- 
obvious involvement of the state must be carefully weighed, 
especially in| light of its effect. Here, appellee's utiliza- 
tion of a notice prescribed by Congress, and manipulation 
of the courts|to terminate appellant's existing tenancy rights 
and evict her by the summary process of Landlord and Tenant 
Court constitutes sufficient state involvement. The D.C. Code 
should not be construed to require the courts to participate 
in appellee's illegal purpose, in order to avoid the serious 
Constitutional questions raised by such participation. 

3. The D.C. Code cannot be construed to authorize 
retaliatory eviction, for such a construction would be incon- 


sistent with national housing policy and the housing laws 


of the District of Columbia. 
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ARGUMENT 


THE CONSTITUTION PROHIBITS APPELLEE FROM INTIMIDATING 
APPELLANT'S EXERCISE OF HER CONSTITUTICNAL RIGHTS OF 
FEDERAL CITIZENSHIP BY EVICTING APPELLANT, NOTWITHSTANDING 
ANY ACT OF CONGRESS. 


In essence, the question before this Court is which 
rule of law should be applied to this case, the rule that it 
is illegal to interfere with a citizen's exercise of constitu- 
tional rights of federal citizenship, arising from the Consti- 

tution, or the rule that a landlord is entitled to regain 
possession of his property upon giving the statutory notice, 
arising from an act of Congress. The issue before the Court, 
in view of the opinions below, is a choice of law question; 
which law or which rule governs and controls this situation. 

This stark choice is presented to the Court solely 
because the D.C. Court of Appeals exclusively applied the 
rule that a landlord may evict for any reason, based upon the 
D.C. Code, and completely ignored the Consetennianay principles 
set forth in Judge Greene's opinion. As will wy Canoe 
more fully infra, section 45-902 can readily be construed 
to avoid this conflict. This act of Congress, establishing 


a specific rule in a specialized area of landlord and tenant 


relations in the District of Columbia, can readily be harmon- 


ized with the fundamental Constitutional principles involved. 
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Moreover, the basic rule of construing acts of Congress 
consistent with each other would require a harmonization of 
Congress's enactments relating to decent housing here in the 
District and its enactment of national housing legislation 
with section 45-902 to avoid an eviction which frustrates 
the purposes of those ed 

The right to petition the government for redress 
of grievances and the right to inform the government of 
violations of law are rights of federal citizenship arising 
out of the Constitution itself. The Constitution, by creating 
these rights, prohibits interference with a citizen's exercise 
of these rights by anyone. U.S. v. Crunkshank, 92 U.S. 542 
(1876), In re Quarles, 158 U.S. 532 (1895). Thus, intimida- 
tion, by violence or economic coercion, of a citizen's exer- 
cise of these rights is illegal, because such interference is 
prohibited by the Constitution. See U.S. v. Beaty, 288 F.2d 
653 (CA 6, 1961). Here, the fact of appellee's intimidation 


of the exercise by Mrs. Edwards of her Constitutional rights 


10/ Indeed, the one case holding that a landlord's reason for 
evicting is inadmissable in a possessory action based upon 
expiration of a notice to vacate, decided by the D.C. Court of 
Appeals, dealt with a commercial lease and the questions raised 
here as to construction of section 45-902 consistent with the 
Constitution and other enactments of Congress were in no way 
considered in that case. Fowel v. Continental Life Insurance 


Co., supra. 
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of federal citizenship is assumed, so that the rule declaring 
such intimidation to be illegal, as being in violation of 
Constitutional prohibitions, is clearly applicable. Under 
this rule, appellee is barred from evicting Mrs. Edwards. 
However, the D.C. Court of Appeals relied upon the 
rule that a landlord is entitled to regain possession of a 
property from a tenant upon giving the tenant a thirty-days 


notice. The D.C. Court provides that a landlord may terminate 


a month-to-month tenancy simply by notifying the tenant in 


writing that the tenant must vacate the premises within 
thirty days. D.C. Code §45-902. Since only the thirty- 

day notice is required in order to terminate the tenancy, this 
statute has been construed to mean that the reasons of the 
landlord for wanting to regain possession of his property are 
irrelevant to the question of whether the landlord is entitled 
to his property after a valid notice expires. Fowel v. 
Continental Life Insurance Co., supra. Here, it is undis- 
puted that the appellee gave Mrs. Edwards a thirty-day notice 
on August 3, 1965, which complied with all of the requirements 
of the Code. Since Mrs. Edwards did not vacate the premises 
at the expiration of the notice, under this rule, appellee is 


entitled to a judgment for possession of the premises. 
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Each of these two rules are well established; the 
application of one or the other rule would lead to opposite 
results. This Court must choose which rule governs in this 
case. The supremacy of the Constitution requires that the 
Constitutional principles barring appellee from interfering 
with Mrs. Edwards' exercise of her Constitutional rights must 
be applied, notwithstanding any rule arising out of an act of 
Congress. 

A. It is Illegal for Anyone to Interfere 

With a Citizen's Exercise of Constitu- 
tional Rights of Federal Citizenship 

Appellee is seeking to evict Mrs. Edwards in 
retaliation for her complaints about housing code violations 
on the property to the Housing Division. Appellee had refused 
to make these repairs, even though the repairs were promised 
and Mrs. Edwards continuously requested the repairs, until 
ordered to do so by the D.C. government. Upon being ordered 
to make repairs which he had been refusing to make, appellee 
resolved to evict Mrs. Edwards and obtained the judgment now 
on appeal. 


The Constitution prohibits appellee from interfering 


with Mrs. Edwards' right to make complaints to the Housing 


Division about housing code violations. As Judge Greene 


pointed out, Mrs. Edwards “has a Constitutional right to inform 
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the proper governmental authorities of violations of the law, 


| 
as well as the correlative right not to be injured or punished 
| 


by anyone for having availed herself of her basic right to 


provide such information." (Rp. 310) 
| 

The Constitution establishes our form of government, 
| 

and implicitly created certain rights conferred upon citizens 


of the United States. These Constitutional rights of federal 


citizenship include the right to vote in federal elections, 


including primaries, Ex Parte Yarbrough.,110 U.S./651; U.S. 
v. Classic, 313 U.S. 299; the right to protection | while in 
the custody of a federal official, Logan v. U.S., 144 U.S. 
263; the right to inform federal officials of violation of 


law, In re Quarles, 158 U.S. 532; and the right to petition 


the federal government for redress of grievances U.S. v. 
Crunkshank, 92 U.S. 542; Hague v. CIO, 307 U.S. 496. These 
rights are necessarily implied from "the very idea of a govern- 
ment, republican in form." U.S. v. Crunkshank, supra, at 533. 
These rights "owe their existence to the Federal Government, 
its National character, its Constitution," The Siacehter House 
Cases, 16 Wall 36, 79, and constitute a part of the privileges 


| 
and immunities of citizens of the United States. The privi- 


leges and immunities of a United States citizen also include 
| 
| 
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the right of access to the seat of government and to federal 
government offices in the several states, the right to pro- 
tection while on the high seas or abroad, the right of assembly 
and the privilege of the writ of habeas corpus; the right to 
use navigable water, the Slaughter House Cases, supra at 79, 
and the right to pass freely from State to State, Crandell v. 
Nevada, 6 Wall 35 (1868), Edwards v. California, 314 U.S. 160 
(1941). 

These rights of federal citizenship prohibits not 
only the government but also private individual from inter- 
fering with a citizen's exercise of these rights. See U.S. v. 
Classic, supra. Thus, any interference with a citizen's 
exercise of rights of federal citizenship, whether it be 
intimidation to prevent its exercise, or punishment for having 
exercised it, whether it be in the form of violence or economic 
coercion, by anyone, any person at all, whether a private 
citizen or a government agent, is illegal as being prohibited 


by these Constitutional rights. See In re. Quarles, supra; 


Ex parte Yarbrough, supra; U.S. v. Beaty, 288 F.2d 653 (6th 


Cir. 1961); U.S. v. Bruce, 353 F. 2d 474 (5th Cir. 1964). Not 
only are all people prohibited from interfering with a citizen's 
exercise of a right of federal citizenship, but "it is the 


duty of ...(the United States) government to see that he may 
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exercise this right (of federal citizenship) creedye and to 
protect him from violence while so doing or on account of so 
doing. This duty...arise(s)...from the aes oF the govern- 
| 

ment itself..." Ex parte Yarbrough 110 U.S. at 662. 

Thus, Mrs. Edwards, in complaining to the Housing 
Division, was exercising two of these rights of federal citi- 
zenship which are indeed basic to the very idea of government, 
republican in form; the right to petition the government for 
redress of grievances and the right to inform the government 
of violation of law. The eviction of Mrs. Edwards as punish- 
ment for exercising these rights is clearly prohibited by the 
Constitution . It is the duty of the United States, a duty 
historically and traditionally fulfilled by the Courts of the 
United States to protect a citizen from such interference 


while exercising these rights. 
| 


Thus Judge Greene correctly stated the law relating 


to the rights of federal citizenship applicable to this case, 
| 11/ 
and the D.C. Court of Appeals did not dispute that opinion. 


Nor can any objection be made to Judge Greene's opinion. 


11/ Rather the D.C, Court of Appeals took the position that 
special legislation by Congress affording Mrs. Edwards a 
remedy in this circumstance was needed in order for the Courts 
to deny appellee possession of his property. (Rp. 350) 
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Can it be said that there is no Constitutional right of 

federal citizenship to petition the government for redress 

of grievances and to inform the government of violation of 

laws? No, as these rights have been well established since 
1895. Can it be said that these rights are not protected 
against private action, but only against governmental action? 
No, because these rights are not simply immunities from action 
by the government, but are grants of positive rights to citizens, 
which are "secured against the action of individuals as well as 
of states." U.S. v. Classic, 313 U.S. at 334. Can it be said 
that Mrs. Edwards was not exercising these rights? No, since 
the D.C. Department of Licenses and Inspections, pursuant to 
authority granted by Congress, is the federal agency responsible 
for enforcement of the Housing Regulations, and did find vio- 


lations of the Housing Regulations pursuant to the complaints 
12/ 
of Mrs. Edwards. Can it be said that eviction of Mrs. 


12/ The D.C. Department of Licenses and Inspections is a 
federal agency responsible for the enforcement of federal law, 
not only because this agency, and the housing regulations which 
it enforces, were created by the D.C. Commissioners acting as 
administrative officers of Congress, pursuant to Congress 
exclusive power to legislate for the District of Columbia. 
United States Constitution, Article 1, Sec. 8, D.C. v. Bailey, 
171 U.S. 161 (1898). In addition, the Congress has required 
the existence of a housing code, and its enforcement as a con- 
dition for the District having obtained urban renewal funds. 
Housing Act of 1949, 63 Stat.414, 42 U.S.C. 1450. Thus, the 
Dept. of Licenses & Inspections are federal officials in the 
sense that they are obligated by federal law to enforce the 
housing regulations. 
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Edwards is not intimidation of the exercise of these rights? 
No, since intimidation "may take on many forms," and “the 
fact that the coercion relates to land or contracts would 
furnish no excuse or defense to the landowers." U.S. v. Beaty, 
288 F.2d at 656. 

Thus, the only exception that can be malde to Judge 


Greene's opinion is that Congress has expressly authorized the 


landlord to evict a tenant upon giving the required notice, 


and, in the absence of special legislation by Congress pro- 
viding Mrs. Edwards with a remedy applicable here from 
appellee's violation of her Constitutional rights, the land- 
lord is entitled to possession. Thus, rather than apply the 
rule of law relating to protection of the rights of federal 
citizenship, the trial court and the D.C. Court dé Appeals 
chose to apply the rule, developed pursuant to cra act of 


Congress, that the landlord, upon giving the required notice 


to the tenant, is entitled to possession of his property for 


any reason. 
| 
| 
It is submitted that the rule prohibiting interference 
by anyone with the exercise of Constitutional rights of federal 
| 


citizenship must be applied in this case so as to bar appellee 


from evicting Mrs. Edwards because (1) the supremacy of 1+. 
| 


the Constitution obligates every court to give effect to the 
Constitution, rather than enforce a statute or agreement which 
would result in a violation of the Constitution, (2) appellee's 
illegal intent!to intimidate Mrs. Edwards' exercise of these 
Constitutional rights renders his seemingly legal utilization 
of D.C. Code §45-902 illegal, and Congress cannot be presumed 
to have authorized utilization of §45-902 for illegal purposes, 
and (3) Congress cannot be presumed to require the Courts of 
the District of Columbia, by D.C. Code §45-910, to assist 
appellee in intimidating Mrs. Edwards' exercise of Constitu- 
tional rights, thereby frustrating the purposes, and effective- 
ness, of the Housing Act of 1949 and the authority granted to 
the D.C. Commissioners to provide for the sanitary conditions 
in all buildings in the District. 
B. It is the Duty of the Court to Give 

Effect to the Constitution Notwith- 

standing Any Act of Congress, Because 

of the Supremacy of the Constitution 

in this Case. 

The choice between the rules to be applied is 

between a rule arising from the Constitution itself, and a 


rule created by Congress. Yet, "This Constitution...shall be 


the supreme law of the land, and the judges in every state 
J y 


shall be bound thereby.” U.S. Constitution, Art. VI, §2. 
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Since the rights exercised by Mrs. Edwards arise directly 
from the Constitution, the Constitution itself renders the 


| 
eviction of Mrs. Edwards illegal. A. Court is obligated to give 
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effect to the Constitution in any case properly before it, 


notwithstanding any act of the legislator or agreement between 
private individuals. In choosing between protecting the 
| 
exercise of a Constitutional right, or permitting an eviction 
| 
authorized by statute, the Court must choose to vindicate the 


Constitution, Martin v. Hunters Lesses, 1 Weat 304 (1816). 


This basic principle of Constitutional supremacy of 
| 


the Constitution was definatively pronounced in Marberry v. 

Madison. 1 Cranch 137, 2 L. ed 60, (1803): 

"Tt is emphatically the province and duty of 
the judicial department to say what the! law 
is. Those who apply the rule to particular 
cases, must of necessity expound and inter- 
pret that tvle. If two laws conflict with 
each other, the courts must decide on the 
operation of each. 
So if a law be in opposition to the constitu- 
tion; if both the law and the constitution 
apply to a particular case, so that the court 

must either decide that case conformably to 
the law, disregarding the constitution; or 
conformably to the constitution, disregarding 
the law; the court must determine which of 
these conflicting rules governs the case. 

This is of the very essence of judicial duty. 


If then, the courts are to regard the consti- 
tution, and the constitution is superior to 
any ordinary act of the legislature, the 

cons titution, and not such ordinary act, must 
govern the case to which they both apply. 
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Those then who controvert the principle 

that ithe constitution is to be considered, 

in court, as a paramount law, are reduced 

to the necessity of maintaining that 

courts must close their eyes on the con- 

stitution, and see only the law. 1 Cranch 

at 177-178 

Indeed, to hold that a Court is powerless to protect 
a citizen's exercise of Constitutional rights from illegal 
intimidation, in the absence of "special legislation" by 
Congress authorizing the Court to remedy the situation is 


13) 
to deny the basic principle of judicial review. 


C. Congress Has Not Authorized a Landlord 
to Utilize Section 45-902 for the Illegal 
Purpose of Intimidating a Tenant's Exer- 
cise of Constitutional Rights. 

Moreover, D.C. Code §45-902, which simply states 
that a landlord "may" terminate a tenancy by giving the 
required notice, cannot be construed to permit appellee to 
evict here. As pointed out by Judge Greene, such a construc- 
tion would raise serious doubts as to the Constitutionality 
of the statute. (Rp. 311) Could Congress pass a statute 


which, by its express terms, stated that a landlord is auth- 


orized to evict a tenant to punish the tenant for having 


13/ Likewise, the Constitution is supreme over private agree- 
ments. Every contract is made in subordination to the higher 
authority of the Constitution. West River Bridge Company v. 
Dix, 6 How. 507 (1848). 
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exercised her Constitutional right of federal citizenship 
to inform the government of violation of laws? Such a 


statute would be clearly unconstitutional, since Congress 


is prohibited by the Constitution from interferring with 


such rights and Congress cannot expressly authorize another 


to accomplish such intimidation. If a statute authorizing 


eviction here in express terms is unconstitutional, the stat- 
ute cannot be construed to accomplish this same result. No 


grant of authority, either by a legislator or by private 
of power 
agreement contains within that grant/to accomplish a purpose 
/ 14/ 
or perform an action forbidden by the Constitution. 


14/ If Congress intended to authorize a landlord, by the en- 
actment of §45-902, to terminate a tenancy for the illegal 
purpose of intimidating a tenant's exercise of Constitutional 
rights of federal citizenship, the effect would ‘be to have 
implicitly partially repealed its enactment providing civil 
and criminal sanctions for the deprivation of a ‘citizen's 
Constitutional rights. A person who deprives a |citizen of 

his Constitutional rights can be prosecuted under 18 U.S.C. 
§241, 242, or sued civilly for an injunction and damages under 
42 U.S.C. §1983, 1985. Yet, if Congress intended to authorize 
a landlord to deprive a tenant of her Constitutional rights of 
federal citizenship under D.C. Code 5 §45-902, the landlord 
could not be prosecuted or sued civilly for an action which 
Congress has authorized him to perform. Congress can hardly 
be presumed to have carved out an exception to the applica- 
bility of the general statutes providing remedies for the 
deprivation of Constitutional rights by the enactment of 
§45-902. 
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Nor is appellee authorized by the D.C. Code §45-902 
to evict Mrs. Edwards, because his illegal intent to interfere 
with Mrs. Edwards' Constitutional rights renders his seemingly 
legal right to evict illegal. See United States v-. Bruce, 
supra, which states: 


...conduct that might be perfectly legal, 

if not colored by the bad intent of inter- 
fering with (rights of federal citizenship), 
would become illegal upon proof of such 
illegal intent. ...although the (landowners) 
here may have had an almost unrestricted 
right to invoke the Alabama trespass law, 
...im the exercise of a desire to exercise 
exclusive ownership and proprietary interest 
in their property, they could not legally 
invoke . right...as a...means of 
coercion for the purpose of interferring 
with (a right of federal citizenship). 


353 F.2d at 476-477. 12/ 


Appellee did not terminate Mrs. Edwards' tenancy pursuant 
to §45-902, since his illegal intent to interfere with Mrs. 
Edwards’ constitutional rights meant that he "could not 


legally invoke the right" to terminate the tenancy. It 


15/ While the Bruce case dealt with the right of federal 
citizenship to vote, and this case deals with the right to 
inform the government of violation of law, the principal 
stated that an illegal intent renders an otherwise legal 
action illegal is equally applicable here, as there is no 
priority of rights of federal citizenship. 


= = 


must be presumed that Congress intended the authority 
| 16/ 
granted by §45-902 to be used only for lawful purposes. 


The Court must construe §45-902 to authorize terminations 


of tenancies only for lawful purposes, and not to authorize 
i 
| 
termination of tenancies for the illegal purpose of inter- 


| 

fering with a citizen's exercise of Constitutional rights of 
& 
| 


federal citizenship. Such a construction is required since 
it would avoid serious Constitutional problems. D.C. v. Davis, 
U.S. App. D.C. >» 371 F. 2d 964 (1967). 


Congress did not intend the courts to be blind to 
an illegal purpose behind the exercise of a legal right. Even 
| 


when a legal right may be exercised regardless of purpose, this 
is no sanction for illegal and unconstitutional purposes. A 
court is not generally concerned with the purpose behind the 
exercise of a legal right, but a court is always concerned 


with illegal purposes, and will not permit a legal right to be 


| 
16/ While Congress has generally authorized a landlord to 
terminate a monthly tenancy, upon giving the required notice, 
by §45-902, there is no indication that Congress intended to 
authorize a landlord to transform this authority into an 
instrument of oppression to intimidate the exercise of Consti- 


tutional rights. The Courts should consider construing an 


act of Congress to permit the authority granted by Congress 
to be used for an illegal purpose only in the face of clear 
and unequivocal language expressing such a Congressional 


intent. 
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subverted to accomplish illegal intimidation of Constitutional 
17/ 
rights. 


Congress Did Not Intend to Frustrate 

the Effectiveness of its Enactments 

Relating to Housing Code Enforcement 

Nationally and for the District by 

Requiring the Courts, under Section 

45-910, to Assist a Landlord in Intimi- 

dating his Tenants' Exercise of Their 

Constitutional Right to Inform Govern- 

ment Officials of Housing Code Violations. 

Finally, Congress cannot be presumed to have required 

the Courts, under D.C. Code §45-910, to evict Mrs. Edwards in 
these circumstances, and thus frustrate significant policies 
established by Congress and to significantly hamper enforce- 
ment of its laws. The right to inform the government of 
violations of law is due to "the necessity of the government 
itself" to have unimpeded access to information about viola- 
tions of its laws. In re Quarles, supra, 158 U.S. at 536. 


As pointed out by Judge Greene: 


"the interest at stake here is not only 
that’ of the citizen in his freedom to 


17/ Courts have traditionally refused to sanction illegal 
purposes, and have refused to enforce illegal agreements. 

See Bank of United States v. Owens, 2 Pet. 527, 538-540 (1829); 
Ogden v. Sanders, 12 Wheat. 213 (1827); McMullen _v. Hoffman, 
174 U.S. 639 (1899). 
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| 
provide information to the authorities 
but also that of the government in the 
free and unimpeded access to such infor- 
mation. Intimidation of the sources 
of information injures the interest of 
the government in the effective enforce- 
ment of the laws... An eviction of.., 
(Mrs. Edwards) under the circumstances 
of this case would not only punish her 
for making the complaint; it would also 
stand as a warning to others not to be 
so bold inthe future. As such, it would 
be bound to impair the ability of the | 
govermment efficiently to enforce the laws 
protecting the safe and sanitary condition 
of housing" (Rp. 312). 


Congress, in various housing acts, = clearly 


established a policy of eradicating substandard housing 


| 
|enforce 


conditions and of enabling local communities to 
their housing codes designed to eliminate substandard housing. 
Congress has declared that its national housing| policy requires 
"the elimination of substandard and other ee housing... 
and the realization...of a decent home and a suitable living 
enviornment for every American family. Housing Act of 1949, 

63 Stat. 413 (1949), 42 U.S.C. 1441 (1958). Congress expressly 
required a local community to have "workable" programs for 
community improvement, which specifically encompassed the 
existence and enforcement of housing codes designed to provide 
safe and sanitary buildings, as a condition for! obtaining urban 


renewal funds. Housing Act of 1949, 63 Stat. 414, 42 U.S.C. 


1450. The requirements of a workable local program for 


community improvement, including enforcement of local housing 
codes, was expanded in 1954 to place greater emphasis on pre- 
vention and rehabilitation. Housing Act of 1954, 42 U.S.C. 
1451(c). In 1965, Congress made funds available to local 
communities to enable concentrated enforcement of housing codes 
apart from urban renewal programs. Housing Act of 1965, 79 
Stat. 478, 42 U.S.C. 1468. Congress can hardly be presumed 
to have intended to frustrate its emphatic national commit- 
ment to effective and concentrated housing code enforcement by 
authorizing landlords to intimidate their tenants from report- 
ing housing code violations. Clearly local enforcement of 
housing codes depends substantially upon citizen complaints 
to inform the authorities as to where substandard housing 
conditions a 

Furthermore, with respect to the District of 
Columbia, Congress has expressly authorized the District 


18/ For example, in one year (1966) in the District of Columbia, 
citizens' complaints reported the existence, of 42,355 violations 
of the Housing Regulations in 14,834 buildings. See Report of 
the Department of Licenses and Inspections in "Housing in the 
District of Columbia". Hearings Before the Sub-Committee on 
Business and Commerce of the Senate Committee on the District 

of Columbia, 89th Congress, 2nd Session, at 52-53 (1966). 
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Commissioners to investigate into the sanitary conditions 


of any building in the District and to cause them to be put 
into a sanitary condition or demolished. D.C. Code §5-616. 
The District Commissioners, pursuant to authority granted by 
Congress, have promulgated extensive housing eee tacions 
designed to eliminate slums and blighted areas, Which place 
substantial obligations upon landlords to keep their premises 
in a "clean, safe and sanitary condition." D.C. Housing 
Regulations, §2101, §2304. It cannot be presumed that Congress 
intended to enable landlords to evade their obligations to 
maintain their buildings in a sanitary condition, by authori- 


zing landlords to intimidate their tenants from reporting 


violations of the housing regulations. Here in |the District, 


41% of its population lives in inadequate housing, 69% of its 
non-white citizens live in inadequate housing, and "more than 
100,000 children are growing up in Washington nw under one 

or more housing conditions which create aaerolenioxy social 
and medical impairments and make satisfactory nome life diffi- 


19, 
cult or a practical impossibility". 


19/ "Problems of Housing People in Washington, |D.C.", Synopsis 
of Finding Published as a Special Report to the |Community, 
National Capital Planning Commission, (July 1966), at pp. 5-6; 
reprinted in Hearing, supra, at 408. 
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It is inconceivable that Congress intended to permit 


landlords to evict tenants who report housing violations, and 


thus enable the landlord to coerce his tenants from making 
such reports. Indeed, here in Washington, D.C., the threat 
of "being evicted into the street" is more than “irreparable 
damage" to the ee can be disasterous to a 
family because of the "enormous housing shortage" here in 

the ne Given this enormous housing shortage, and 
the injury of being evicted into the street, how many tenants 
would dare to run this risk of reporting housing violations 

if Congress has authorized the landlord to punish a tenant 

by eviction for making such reports. It staggers the imagina~ 
tion to suggest that Congress intended to doom 100,000 children 
to a damaging home environment because their parents will not 
seek relief from government officials for housing violations 
out of fear of eviction. 


——— eal 


20/ Concurring opinion of Judge Wright; Edwards v. Habib, 


—_ U.S. App. D.C. __, 366 F.2d 628 (1965). 


21; Report of N.C.P.C., supra, at p. 5. This Court has 
already taken judicial notice of the "acute housing shortage" 
in the District, and the immense bargaining advantage this 
condition gives the landlords. Kay v. Cain, 81 U.S. App. D.C. 
24, 25, 154 F.2d 305 (1946). 
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E. Barring Appellee from Evicting 
Appellant Because of his Uncon- 
stitutional Purpose is Consistent 
With the Other Remedies Provided 
By Congress and Appellee's Rights. 


Since the Constitution itself created Mes. Edwards' 
rights here, the Court is obligated to enforce those rights 
in a case properly before it without regard to other remedies 
provided by Congress. To say that Congress placed "no restric- 
tion" on the landlord’ right to terminate a tenancy, so that 

| 

the Court is obligated to participate in the intimidation of 
rights created by the Constitution, in the absence of “special 
legislation" by Congress to "secure" the right here, is to 
say that the Constitution only has effect when Congress enacts 
“special legislation" enabling the Courts to give effect to 
the Constitution. The "special legislation" referred to by 
the D.C. Court of Appeals simply provide civil remedies oe 
criminal prosecution for the deprivation of constitutional 
rights; _ this legislation did not create the Constitutional 
rights and there is no indication that Congress intended 
these remedies to be exclusive. If Congress were to repeal 
these remedies, would the Courts be powerless to deal with 


, | 
22/ See 18 U.S.C. §§ 241, 242; 42 U.S.C. §§ 1971, 1983, 1985. 
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deprivations of Constitutional rights? Is the Constitution 


to be without effect unless Congress passes legislation 
23/ 


empowering the Courts to make it effective? _ 

The D.C. Court of Appeals distinguished the cases 
defining the Constitutional rights involved here on the grounds 
that such cases "“eoncern(ed) specific Congressional legisla- 
tion,’ and Congress had enacted no such "Special legislation" 
applicable here. The Court implicitly recognized that Mrs. 
Edwards could enjoin eviction by appellee, by proceeding 
under 42 U.S.C. §1983, or that appellee could be prosecuted 
for evicting Mrs. Edwards under 18 U.S.C. §241, because the 
special legislation enacted by Congress was being utilized. 
Such Legislation is indeed "special" if appellee could be 
enjoined from evicting, and imprisoned because of evicting, 
yet he is entitled to evict solely because he "won the race 
to the courthouse door "by first filing this action pursuant 
to §45-910. If Mrs. Edwards’ rights arise from the Consti- 
tution itself, and not from an act of Congress, then no 
special legislation of Congress is needed in order for the 
Courts to protect those rights when the landlord seeking to 


23/ “It cannot be presumed that any clause in the constitu- 
tion is intended to be without effect." Marbury v- Madison, 
1 Cranch at 174. 
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| 
intimidate such rights has himself brought the matter 
before the court. 
| 


Moreover, to bar appellee from evicting Mrs. 
Edwards would not create "a new form of tenancy". The 
court would simply be holding that appellee has not lawfully 
terminated Mrs. Edwards' existing monthly cenancye and appellee 
is free to terminate that tenancy at any time so long as his 
purpose is not illegal. Termination of a tenancy by a land- 
lord would be ineffective only when a trier of fact finds 


 24/ 
as a fact that the landlord's purpose was illegal. 


Finally, ruling that appellee has not lawfully 
terminated Mrs. Edwards' tenancy because of his tllegal 
purpose, does not affect appellee's Constitutional rights. 
Since appellee had already leased his property to Mrs. Edwards, 
for the Court to rule his attempt to terminate that lease 
ineffective because of his illegal purpose is noe a taking 
of appellee's property without due process. It is not arbi- 
trary for the courts to protect a tenant's exercise of 


25/ 
Constitutional rights. 


24/ It cannot be presumed that, if the trier of fact is a 
jury, a tenant will have some unfair advantage over a landlord 
by presenting this defense. 
25/ If the. legislature may prohibit Peraliisrony soekertonat as 
Suggested by the D.C. Court of Appeals, so may the courts when 
such evictions are found to be in violation of the Constitution. 
Judicial process here is just as "due" as the legislative process. 
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II. APPELLEE'S EVICTION OF APPELLANT SUFFICIENTLY INVOLVES 
THE STATE AS TO BE PROHIBITED BY THE FIRST AMENDMENT 


Appellee is seeking to evict Mrs. Edwards in 


retaliation. for her reports of housing code violations to 


government officials. Such action is in violation of Mrs. 


Edwards' rights under the First Amendment to freedom of 
speech and freedom to petition the government for redress 
of grievances, provided that the federal government is 
sufficiently involved in enabling appellee, a private 
citizen, to accomplish the eviction. Since, as demonstrated 
supra, eviction of Mrs. Edwards by appellee would constitute 
intimidation of the exercise of her rights, the question 
presented here is whether sufficient involvement of the 
state in appellee's eviction was claimed so as to constitute 
deprivation of Mrs. Edwards' First Amendment rights. If 
so, the trial court erred in ruling inadmissable appellant's 
evidence, and in directing a verdict for appellee. 

Private discrimination, or private interference 
with a citizen's petitioning the government for redress 
of grievances, or a citizen's exercise of her right to 
speak, becomes prohibited by the Constitution when factually 
a sufficient nexus between the power of the state and the 


private action is established. If Mrs. Edwards established 
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a sufficient claim that permitting appellee to evict her 
by the court process utilized here, in the circumstances 
of this case, would constitute a sufficient nexus between 
the power of the state and appellee's actions! as be within 
the reach of the First Amendment, the trial Spare erred in 
ruling inadmissable her evidence which would factually 
establish the extent of the state's "non-obvious" involvement 
in appellee's action. Furthermore, if Mrs. Edwards' pre- 
sented a sufficient claim that the powers of the state 
were "entwined" in appellee's efforts to evict her, the 
trial court should have construed sections 45-902 and 45-910 
of the D.C. Court as not authorizing eviction here, so as 
to avoid the necessity of reaching the grave constitutional 
questions presented by Mrs. Edwards' ciate! | 

It is well established that deprivation of Consti- 
tutional rights, arising from the amendments to the Consti- 
tution, is not limited to direct action by the state; but 
extends also to the "pretense" of action “mice the authority 
of the state so that the action appears to be) "clothed" by 


the authority of the state. Screws v. U.S., 140 F.2d 662, 


665 (5th Cir. 1944); reversed on other grounds, 325 U.S. 91 


26/ District of Columbia v. Davis, supra 
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(1945); Monroe v. Pope, 365 U.S. 167 (1961). The Supreme 
Court “has never attempted the ‘impossible task' of formu- 
lating an infallible test for determining whether the State 
‘in any of its manifestations’ has become significantly in- 


volved in" private intimidation of First Amendment rights. 


“Only by sifting the facts and weighing the circumstances 


‘on a case-to-case-basis can a' non-obvious involvement of 
the State be given its true significance." Reitman v. 
Mulkey, U.S. Supreme Court No. 483 (May 29, 1967). In the 
Reitman case, the Court stated that state involvement in 
private actions must be assessed in terms of "the potential 
impact of official action." 

Significant state involvement in private action, 
after a sifting of individual facts, has been found where 
a nexus between the state and the private person existed, 
so that the state's "inaction" made it a party to the 
private discrimination, Burton v. Wilmington Parking Authority, 
365 U.S. 715 (1961), where private citizens manipulated 
state agencies to accomplish discrimination, by making 
false reports about Negroes to the police, U.S. v. Guest, 
___ U.S. ___s (1965), and where the actions of a private 
person merely created the subjective impression of state 


authorization, without any element of state authority being 
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present, U.S. v. Trunko, 189 F.Supp. 559 (D.C.Ark. 1960). 
These principals illustrate that Mrs. Edwards has made a 


| 
sufficient claim of significant state involvement under 


the First Amendment. : 
The state has regulated the evationate between 
appellee and Mrs. Edwards, by defining the tenancy, and 
establishing the means of termination. D.C. gode §§ 45-821, 
45-902. Appellee is manipulating the state by using the 


state process to evict Mrs. Edwards. D.C. Code §45-910. 
| 


The state is not being merely "inactive" but is positively 
assisting appellee, and is cutting off Mrs. Edwards" exist- 
ing tenancy, recognized by law, and enforcinsienpeliectss 
purpose of intimidation. Appellee's action appear to be 
sanctioned by the state, not only by the notice to vacate, 
in a form specified by the Code and leaving a "judicial- 


like appearance", but also by the prevailing practice in 


landlord and tenant court which appears to invariably 


21 | 
support the landlord. Clearly, the “potential impact" 
| 


ee — | 


_27/ The ability of a landlord to obtain default judgments 
in that Court, primarily against the poor, is well illus- 
trated by the four previous default judgments appellee 
obtained against Mrs. Edwards, introduced into evidence in 
this case. Moreover, private action “under color of any 
statute, ordinance, custom, or usage" can be prosecuted 

or enjoined which deprives a person of Constitutional 
rights 18 U.S.C. 242, 42 U.S.C. 1983. | 
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of eviction by the Court below would constitute express 


authority, "free from censure or interference of any 

kind from official sources" for a landlord to punish 

tenants so bold as to report housing code ec 
While the actual extent of state involvement is 

to be determined by sifting the facts, Mrs. Edwards pre- 

sented a sufficient claim that the Court's participation 

in appellee's eviction would significantly involve the 

State to such an egos to require the court to 

refuse to participate to avoid the First Amendment problems 

raised. The only case directly in point held that a retali- 

atory eviction necessitated participation of the state to 

such an extent as to be barred by the First Amendment, as 

applied by the Fourteenth Amendment. Tarver v. G. & C. 

Construction Corp., unreported opinion, Nov. 9, 1964. 

In granting a preliminary injunction, the U.S. District 

Court for the Southern District of New York ruled that 


eviction of tenants, pursuant to a landlord's proceedings 


in state court, as punishment for the tenant's reports to 


28/ Reitman v. Mulkey, supra. 


29/ Judge Greene noted that appellee could only accomplish 
his retaliatory purpose by obtaining the assistance of the 
court. (Rp. 311) 
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the health department violated the tenant's Constitutional 
| 
right to petition for a redress of their grievances. The 


Court stated: 
Patently eviction requires the action 
of the State courts and State judicial 
officers, acting in their official | 
capacities, and is action of the State 
within the meaning of the Fourteenth 
Amendment 2Y 

An examination of cases finding significant 


state participation in private action so as to reach the 

| 
prohibitions of the amendments to the Consti tution illustrate 
the situations, more extreme than this case, in which a non- 


I 
obvious involvement of the state in private action has been 


found, so that the trial court would have been justified 
here, after sifting all the facts, in refusing to permit 


| 
the court to participate in appellee's retaliatory efforts. 


In Shelly v. Kraemer, 334 U.S. 1 (1947), the court ruled 


| 
that judicial enforcement of private agreements containing 


restrictive ‘covenants based on race, was in violation of 
the Fourteenth Amendment. The Court stated that effectua- 
tion of such private agreements by "voluntary adherence" 
was outside the scope of the Fourteenth anenemente 334 U.S. 


at 13, but that the Fourteenth Amendment had been violated 
ne \ 
i 


30// A copy of the opinion is contained in the Appendix 
to this brief. 
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by "the active intervention of the state courts, supported 
by the full panoply of state power" in enforcing these 
private agreements. 334 U.S. at 19. Rather than abstain- 
ing from action with respect to this private discrimination, 
“the States have made available to such individuals the 
full coercive power of government."' Ibid. No individual 
has "the right to demand action by the State which results 
in" and has "the effect of "denying rights under the Four- 
teenth Amendment, when it is "the obligation of... (the) 
Court to enforce the constitutional commands." 334 U.S. 
at 20, 22. 

‘In Reitman v. Mulkey, supra, the Supreme Court 
found that the establishment of a state constitutional 
right of private persons to discriminate in the sale and 
rental of! property was in violation of the Fourteenth 
Amendment, While the state took no active par in such 
discrimination, it had established express state constitu- 
tional authority for such discrimination, thus having the 


effect of sanctioning it by the state. 


In U.S. v. Guest, supra, the Supreme Court found 


sufficient "peripheral" participation of the state in a 


private conspiracy against Negroes in the charge that one 


SSsie— 


facet of the conspiracy was to cause Negroes to be 
arrested by making false reports to the police. The 
court noted that the state participation may be merely 
one of several co-operative forces in enabling private 
persons to violate Constitutional rights, and that the 
inadvertent state cooperation charged was sufficient to 


| 
prevent dismissal of a criminal indictment. 


| 

Mere public statements by city officials con- 
demning sit-in demonstrations by Negroes seeking to be 
served food, in the absence of any law or ordinance pro- 
hibiting such action, was found to be sufficient state 
participation so as to void trespass convictions upon 
private property of sit-in demonstrators, under the 
Fourteenth Amendment. While the decision to refuse 

| 


‘ : 
service, and to seek prosecution for trespass, was a private 


decision of the store owner, which merely "conformed to" 


the policy announced by city officials, the "voice of 
the State" was sufficient involvement of the state to 


invoke the Fourteenth Amendment. Lombard v. Louisiana, 
“aa 


373 U.S. 267, 273-274 (1963) 


The mere leasing of property by the state to 
| 


purely private individuals, discriminating on the bases 
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of race, has been found to be "so far insinuating (the 
state) into a position of interdependence" with the private 
individuals as to fall within the scope of the Fourteenth 
Amendment. By its ‘inaction", the State had placed "its 
power, property and prestige" behind the admitted discrimina- 
tion. Burton v. Wilmington Parking Authority, 365 U.S. 715, 
725 (1961). Property sold outright to private individuals 
by the City of Jacksonville, which consisted of two golf 
courses upon which the private owners practiced racial 
discrimination, was found to be state involvement within 
the Fourteenth Amendment solely because a reversionary 
clause provided the possibility of reverter to the state 


if the private owners ceased using the property as a golf 


course. Hampton v. Jacksonville, 304 F.2d 320 (5th Cir. 


1962). The discriminatory activities of a private hotel 
were within the confines of the Fourteenth Amendment, 

even without a lease from, or the possibility of reverter 
to, the state, but merely because the hotel was "part and 
parcel of a large, significant, and continuing public 
enterprise--the Capital Hill Redevelopment Project." 

Smith v. Holiday Inns of America, 336 F.2d 630, 634 (6th 


Cir. 1964). 


| 
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State involvement has been found in the mere 


fact of state funds supporting a purely private institu- 
tion, which practised discrimination. Simkins v. Moses H. 
ok 


Cone Memorial Hospital, 323 F.2d 959 (4th Cir. 1963) (a 


private hospital); Kerr v. Enoch Pralt Free Library of 
Baltimore City, 149 F.2d 212 (4th Cir. 1945) (a private 
library). : 

The City of Philadelphia, acting simply as trustee 
for a fund left to operate a purely private school for 
"poor white male orphans" was sufficient participation of 
the state as to be prohibited by the Fourteenth Amendment. 
Pennsylvania v. Board of Trusts, 353 U.S. 230 (1957). Even 
where the city resigned as trustee over a2 private park 
for white persons only, the Supreme Court found sufficient 
state involvement. Evans _v. Newton, ___ U.S. ____ (1966). 

A private investigator, who merely "flashed" his 
badge, and happened to have a special policeman's card, 
was found to be state action because the flashing of the 
badge created the subjective "impression the exhibitee 


that he was acting under the badge of law." U.S. v. Williams 


179 F.2d 656, 661 (Sth Cir. 1950), aff. 341 U.S. 97 (1951). 


The flashing of Ohio special deputy sheriff's badge, and 
| 
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an Ohio bench warrant, by a private investigator for a 
bonding company in Arkansas, where the badge and the 
warrant had absolutely no effect, so tht the private 
investigator could seize a bond jumper in Arkansas and 
return him to Ohio, was found to be state action, because 
the subjective impression was created in the mind of the 
bond jumper that his arrest and removal was authorized by 
law. U.S. v. Trunko, supra. 

These cases illustrate how peripheral and 
minimal state involvement need be in order for the pro- 
tections of the First Amendment to apply. This case 
requires no determination of the extreme threshold at 
which private action becomes entwined with the State; 
rather state participation has been found in situations 
far more extreme than presented here. aL/ Thus, the trial 
court erred in refusing to admit Mrs. Edwards' evidence 
so that the facts showing the state's participation here 


could be weighed. Moreover, the state's participation 


in evicting Mrs. Edwards was sufficiently clear to 


require the court to construe sections 45-902 and 45-910 


to avoid the serious First Amendment problems raised. 


31/ Rather than seeking to transform all private rights 
into state action, appellant maintains that a careful sift- 
ing of the facts will show the true significance of the 
state's non-obvious involvement. By actively cutting off 
appellant's existing rights as tenant, the court is not merel 
enforcing appellee's private rights. Judge Greene, while 
rejecting appellant's First Amendment claim in broad, gen- 
eralized language, did not undertake to carefully sift the 
state's involvement as he found a SS Constitutional 
basis for barring eviction here. 
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IIIT. D.C. CODE 45-902 CANNOT BE CONSTRUED TO AUTHORIZE 
RETALIATORY EVICTIONS, FOR SUCH A CONSTRUCTION 
WOULD BE INCONSISTENT WITH THE HOUSING se OF THE 
DISTRICT OF COLUMBIA 

D.C. Code (1961) §45-902 provides that "a tenancy 


from month to month...may be terminated by a thirty-days' 


notice in writing from the landlord to the tenant to quit...." 
This statute merely codifies the common-law's establishment 
of the manner in which a periodic tenancy may be terminated; 
like statutes in many other jurisdictions, it supplements the 
common-law rule that periodic tenancies are terminated by 
notice by specifying the length of notice required. See 

1 Tiffany, Real Property (3d ed. 1939) §173 at 275. The 
common law had nothing to say about the grounds upon which 

a landlord might seek to terminate a tenancy; ahd neither 

the language nor the spirit of the codification supports the 


| 
suggestion that § 45-902 concerns itself in any way with 


the bases upon which a landlord may seek to evict a tenant. 
orig inal 

When §45-902 was enacted, as part of the istrict of Columbia 

Code, Congress made clear that it was moe Ae procedures, 

not dealing with substantive rights. H.R.Rep. 1017, 56th 

Cong., Ist Sess. (1900) at 4. All that § 45-902 establishes 


| 
is the procedure which a landlord must follow if he wants 
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to terminate a tenancy; it neither says nor implies anything 
about the substantive law governing the landlord's right to 
do so. 

Even if D.C. Code 45-902 originally did authorize 
the eviction of a tenant for any reason at all, that authori- 
zation necessarily was narrowed when the Housing Code was 
promulgated. It is settled that that promulgation modified 
the pre-existing landlord-tenant law. Cf. Whetzel v. Jess 
Fisher Co., 108 U.S. App. D.C. 385, 282 F.2d 942. 

D.C. Code 45-902 cannot be construed as permitting 
the eviction of a tenant for reporting violations of the 
housing laws, for such a reading of the statute would be 
inconsistent with those laws. The strong public interest 
embodied in the housing laws, specifically including the 
housing codes, is declared in the national housing policy, 
which requires "the elimination of substandard and other 
inadequate housing...and the realization...of the goal of a 
decent home and a suitable living environment for every 


American family...." Housing Act of 1949, 63 Stat. 413 


as amended, 42 U.S.C. 1441. One of the most important ways 


in which this important national policy is to be achieved, 


Congress has decreed, is through the promulgation and enforce- 
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ment of municipal housing codes, which are at the heart 

of the "workable program" requirement for federal redevelop- 

ment aid. Housing Act of 1954, 68 Stat. 623 as amended, 

70 Stat. 1103 (1956), 42 U.S.C. 1451(c); Johnstone, "The 

Federal Urban Renewal Program," 25 U.Chi.L.Rev. 301, 337-338. 
Locally, housing code enforcement is of vital 

importance. There is “an enormous shortage of sound housing 

available to low-income families at rentals they can afford." 


Forty-one percent of the total household population in the 


District lives in "inadequate" housing; of the city's non- 


white population, 69% live in inadequate housing. Put most 


dramatically: 


More than 100,000 children are srowing 
up in Washington now under one or moré 
housing conditions which create psycho- 
logical, social and medical impairments 
and make satisfactory home life difficult 
or a practical impossibility. 32/ 


It was to ameliorate such a situation; that. Congress 
authorized, and the Commissioners promulgated, the Housing 
Code for the District, prescribing standards for safe and 


sanitary residential buildings. The Housing Regulations 


| 
32_/ “Problems of Housing People in Washington, D.C.," Synopsis 
of Findings Published as a Special Report to the Community , 
National Capital Planning Commission, (July 1966) at pp. 5-6, 
reprinted in Hearings, supra, at 408. 
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deemed necessary to eradicate conditions 

which contribute to or cause the deteri- 

oration of residential buildings and 

areas, [or] are deleterious to the health, 

safety, welfare and morals of the community 

and its inhabitants. 33/ 

Thus, Congress' strong interest in housing code 
promulgation and enforcement is implemented both locally 
by the District of Columbia's housing laws and also nation- 
ally, in the National Housing Act and the declaration of 
national housing policy. Indeed, in 1965 Congress made 
funds available to local communities to encourage concen- 
trated enforcement of housing codes even apart from urban 
renewal programs. Housing Act of 1965, 79 Stat. 478, 42 
U.S.C. 1468. 

Certainly it would not be likely that Congress 
would frustrate this strong national and local interest, so 
thoroughly and broadly developed, by permitting it to be 
frustrated by a purely local rule with regard to eviction 
procedures. Yet this is just what the lower court's inter- 


pretation of the statute would accomplish, for it is clear 


that if 45-902 permits such retaliatory evictions, then 


33/ Section 2101 of the Housing Code of the District of 
Columbia. 
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| 
tenants will be deterred from reporting housing code 
| 
violations, thus cutting off a significant element of 
34 / 
enforcement. Indeed the fear of eviction might well 
| 
put tenants on the side of the landlord, attempting to 
prevent the issuance of orders requiring landlords to 
conform to the housing laws because the issuance of such 
orders might well result in evictions. If tenants not only 
decline to report violations, but also feel constrained to 


I 
| 
refuse permission to enter, housing code enforcement will 


be virtually impossible. See Camara v. Municipal Court, 35 
U.S.L.Week 4517 (Jan. 5, 1967). In Judge Greene's words: 


An eviction of defendant under the | 
circumstances of this case would not | 
only punish her for making the complaints; 
it would also stand as a warning to others 
not to be so bold in the future. As |such, 
it would be bound to impair the ability of 
the government efficiently to enforce the 

laws protecting the safe and senktary con- 
dition of housing. 


Thus, it clearly would be inconsistent with the 


national housing policy as well as the D.C. housing laws to 

| 

| 

| 

| 
34/ In one year (fiscal 1966), complainants reported 
14,834 buildings and 42,355 violations of the Housing 
Regulations. See report of the Department of Licenses & 
Inspections in "Housing in the District of Columbia," Hearings 
Before the Sub-Committee on Business and Commerce of the Senate 
Committee on the District of Columbia, 89th Cong., 2nd Sess. 
at 52-53 (1966). - McCray v. Illinois, 35 U/S. L. Week 
4261, 4263 (March es 1967) (re general nepeerence of law 
enforcement upon citizens’ information). 
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read 45-902, a purely local procedural rule, as the court 
below would read it. There is no warrant for such a self- 


defeating interpretation. 


CONCLUSION 
For the foregoing reasons, appellant respectfully 
submits that the judgment below for appellee should be 


reversed and a new trial ordered. 
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Attorney for Appellant 
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Washington, D. C. 
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DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 
CIVIL DIVISION 


LANDLORD AND TENANT BRANCH 


NATHAN HABIB, 
Plaintiff 
ve CIVIL ACTION NO, L175895-'65 


YVONNE C. EDWARDS, 


RAH RAHANMAMW A 


Defendant 
MEMORANDUM OPINION 
This is a motion by the defendant to set aside a default judge- 
ment entered on October Il, 1965. 
T 
Rule 60(b) of the Rules of this Court provides that the Court may 


relieve a party from a final judgement for reason of mistake, inadvertance, 


surprise, or excusable neglect. The instant motion to set aside the de- 


fault is supported by an affidavit of defendant's counsel and by counsel's 
testimony to the effect that he had become confused about the date of the 
trial and for that reason failed to attend on the day the default was en- 
tered. Plaintiff has suggested that this same attoruey has suffered similar 
lapses in the past, but, “‘n. the absence of evidence specifically contradic- 
ting counsel's affidavit and testimony, this Court is not prepared to reject 
as unfounded the sworn testimony of a member of the Bar on a matter such as 
this, ‘hus, a showing of excusable neglect has been made out. 

That does not end the inquiry, however. Rule 55{e)(2) provides that 
@ motion to vacate a judgement of default shall be accompanie:! by a verified 


answer “setting up a defense sufficient, if proved, to bar the claim in whole 
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or in part." While that Rule is not technically applicable to landlord 
and tenant actions (see Rule 11 of the Rules of the Landlord and Tenant 


Branch) the standard of Rule 55(e) constitutes a reliable guide to the 


exercise of the Court's determination on a default. Cf. Schwaner_v. 


George, 56 A 2d 162 (D. C. Mun. App. 1947; Huff v. Kraft, 63 A. 2d 667 


(D. C. Mun. App. 1949); Freeman on Judgements, 552, 554 (1925); Little 
v. Johnson, 145 A 2d 852, 355 (D. C. Mun. App. 1958); Wheeley v. Smith, 


160 A 2d 103 (D. C. Mun. App. 1960). ‘Thus, the issue is whether the | 


defendant has set up a “defense sufficient, if proved, to bar the claim, "2/ 


Ir 

The underlying action is one for possession of real property under 

D. C. Code, 1961, 8 45-910. Defendant was in possession of the premises 
in question under a lease by the month. The evidence shous that on August 3, 


1965, she was given a notice to vacate the premises as of September 2h, 1965, 


the proper date under D, C. Code, 1961 § 45-90%. The principal defense 
esecrted is that on constitutional grounds this Court is precluded from 
awarding possession to the plaintiff under the facts here presented. Essen 
tially the claim is that the defendant is being evicted and possession is 


being sought soley because she has given information to the District of 


| 
Columbia authorities concerning violations of the statutes and regulations 
governing the sanitary conditions on the premises. | 
| 


1/ At the hearing on the motion the parties agreed that it would be pre- 
ferable to have the legel issue determined at this time rather than at 
o- nétcr the trial. “Disposition of the issue now will enable the parties 

to deal at the trial with the factual issues in the light of the present ruling. 
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While on the motion the testimony was necessarily more limited than 
would be true at a trial on the merits, it does appear from that testimony 
that the defendant has proved prima facie that the notice to quit was issued 
and possession is being sought in this Court soley because of her complaint 
to the District housing authorities. The testimony shows that defendant in- 
formed these authorities of violations of the housing statutes and regu- 
lations with respect to the premises; that the District of Columbia has in- 
spected the premises; that as a result of the inspections certain violations 
of the law were discovered; and that plaintiff has been given time within 
which to correct the ‘riolations or face prosecution. 

It should be emphasized that this Court does not find at this tine 
that plaintiff has committed violations of the housing laws and regulations, 


or that, if he committed such violations, his action for possession of the 


premises was instituted as a result of defendant's instigation of the inves- 


tigation. Under Rule 55({e) the defendant has the burden only of showing that 
he has a defense which "if proved" would bar the claim for rejief, When @ 
default judgement is set aside pursuant to that Rule, the moving party uust, 
ef course, prove at the trial his defense to the claim; but he need not do 
ne oe answer to the complaint or at the hearing on the motion to set aside 
the default. All he needs to do at that time is to adduce facts sufficient 
to enable the Court to determine whether there exists a defense which, if 
proved, would bar the claim. The defendant in this case has met this limited 


factual burden, and the question is whether, assuming the facts adduced to be 


true, they amount to a defense to the landlord's claim for possession. 
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At the threshold defendant is faced with the familiar rule that i 

suing for possession under D. C. Code, 1961, §45-910, the landlord need 

assign any reason whatever for his notice to quit (Warthen v. Lamas, 43, 
2d 759 ( D. C. Mun, App. 1945)) and that evidence concerning his reasons 

serving the notice is inadmissible (Fowel v. Continental Life Insurance Co., 

55 A @d 205 (D. C. Mun. App. 1947)). Yet, like all other statutes, section 


910 is, of course, subject to and limited by the Constitution. 


In Rudder v. United States, 96 U. S. App. D. C. 329, 226 F 2d 51, 


(2955), possession under section 910 was denied on constitutional grounds, 


notwithstanding the adequacy of the formal eviction papers.2) To be sure, 


in Rudder the plaintiff was the government, not a private party; but the 


principle of constitutional supremacy in possession suits recognized. by 


that decision obviously applies to everyone. The difficulty a tenant faces 
| 


in resisting eviction by a private landlord is not that he is unable to 


demonstrate that the Constitution must be complied with ~- that is obvious 
| 


his problem is that he must find a constitutional provision which would be 


violated by the grant of possession to the landlord. Since under ordinary 
circumstances constitutional rights are protected only against invasion by 


governmental authority, this is usually an impossible task. 


Defendant attempts to overcome this hurdle by claiming that his | 


‘rights to free speech and to petition for a redress of grievances were denied 
1 Pr ae I ea eS 
'2/ The Municipal Court of Appeals, while holding the eviction in that case 
valid, stated that the tenants would be entitled to prevail if they were able 
‘to show that the suit was predicated on an invalid and unlawful basis. i Rudder 
'v, United States, 105 A 2d 741, 745 (D. C. Mun. App. 1954). 
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by the combined action of the landlord (inserving the notice to quit) and the 
government ( in permitting the landlord to terminate the tenancy by such a 
notice and in judicially enforcing the notice.) 

In support of this position defendant relies primarily upon an unrepor@ 
ted decision of the United States District Court for the Southern District of 
New York. Tarver v. G. & C. Construction Corp. (S. D. N. Y., November 9, 1964, 
MacMahon, J.)}. In that case, the court issued 2 preliminary injunction restrain- 
ing a landlord from evicting his tenant upon allegations and proof that the 


landlord had greatly increased the rent and had served notice to terminate the 


tenancy after the tenant had complained to the Health Department of Westchester 


County concerning insanitary and unsafe conditions on the premises. This de- 
cision was based upon a holdihg that the activities of the landlord constituted 
a violation of the constitutional right of the tenant to petition for a redress 
‘of grievances, 

This court is unable to agree with the petition of the defendant on this 
issue or with the reasoning of the court in the Tarver case. 

The First Amendment to the Constitution of the United States provides 
that “Congress shall make no law ... abridging the freedom of speech ... or 
the right of the people ... to petition the Government for a redress of grie- 
vances” (emphasis added). While this prohibition has been read by che Courts 
to extend to each State by virtue of the Fourtcenth Amendment is applicable 
to purely private acts of private parties. in the shorthand phrases that have 
been used, these constitutional prohibitions apply only to "srate action" and 
to “action under color of law." Civil Rights Cases, 109 U. S. 3 (1883) 

To be sure, as the defendant correctly points out, state action and 


action under coior of law are not limited to that action which is taken at the 
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at the express command of the State or federal governments; it may be action 
‘of which those governments are ignorant or with which they disagree. Screws 
a 

v. United States, 325 U. S. 91(1945); Monroe v. Pape, 365 U. S$. 167(196 
iEven action by private persons may be reached provided there is a nexus 
‘governmental power. Burton v. Wilmington Parking Authority, 365 U. S. 715(1961). 
eet een itt eeennemeethiie Sa eters ee ee 

Defendant argues that the required nexus is provided here by che enact- 

ment by the Congress of the statute permitting her eviction and by the judicial 
| 


enforcement of the notice to quit. Her theory is that the otherwise private 


action of the landlord is transformed into governmental action, subject to 


constitutional restraints, when that private action is enforced and given ef- 
i 


| 
fect by the court, an arm of government. | 


This arguement proves too mech, Ii for constitutional purposes jevery 
i} 


‘private right were transformed into governmental action by the mere fact of 


| 
court enforcement of that right, the distinction between private and gorern- 


mental action would be obliterated. A private homeowner, for example, when 


faced with a stranger on his premises who is there engaged in what would 


otherwise be regarded as protected free speech, would be unable to call upon 


‘the police or the courts for assistance in having the st-anger removed, Under 


, defendant's theory, that call for governmental assistance would transform the 


private rejection of the speaker into a govermental act subject to all/of the 
| 


2 
rescraints of the Constitution. 2! It is obvious that such an interpretation of 
| 


' the concepts of “state action” and “color of law" would, for all See 


& 
| purposes, destroy the concept of private action, sy and would make the! consti- 


3/ As Yr. Justice Black points out in his dissent-(on other grounds) ip Bell 
we Maryland, 378 U. S. 226, 345 (1964): "The rights to freedom of expression 


is a right | to express views -- not a right to force other people to supply a 
platform or pulpit." 


4/ The right of the homeowner not to be disturbed by those whose Beewerce or 


activity he does not wish to tolerate would be without value were it not 
enforceable through governmental power. 
Housing 10-346 
| 


tutional prohibitions -- at ledst those of the First and Fourteenth Amendments 


-- applicable to all private as well as to all governmental action. Such a 


result is neither called for by applicable court decisions2/ nor is it desi- 


rable as a matter of public policy. 


sf Shelly . Kraemer, 334 U. S. 1 is not to the contrary. See Mr. Justice 
Black*s opinion in Bell _v. Maryland, 378 U. S$. 226, 328-333 (1964) 
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| 


This does not, however, resolve this case. 


D. C. Code, 1961, 85-616 authorizes the Commissioners of the District of 


Columbia to examine into the sanitary conditions of all] buildings in the 
District and to cause them to be put into sanitary condition or to be domears 
demolished. Other provisions in Title 5 of the Code implement the general 
power to condemn and to require repairs, and D. C. Code, 1961 $5-631 provides 
criminal penalties for violations of these various statutes. In addition, the 
Commissioners have issued extensive regulations dealing with housing and 
sanitary conditions in housing for the purpose of preserving and promoting the 
public,health, safety, welfare and morals. See section 2101 of the Housing 


Regulations of the District of Columbia. 


I 
If the testimony of the defendant is true, she is being evicted because 


she gave information to her government concerning a violation of these laws 
and regulations. As will be developed infra, defendant has a constitutional 
right to provide such information to the government. Moreover, that right -- 
| 
unlike the right encompassed within the First and Fourteenth Amendments -- is 
protected not only against interference by the government but also against 


interference by private persons. 


IM In Re Quarles, 158 U. S. 532 (1895), the defendants were convicted of 


‘ conspiring to injure, oppress, threaten and intimidate a citizen of the 


United States in his right and privilege to give information to the federal 


government concerning violations of the internal revenue laws. In its opinion 
| 
denying a writ of heabeaus corpus to the defendant, the Supreme Coprt stated 


(158 U. S. at 536-538): 


\ 
The right of a citizen informing of a violation of law, like 


the right of a prisoner in custody upon a charge of such vidlation, 
to be protected against lawless violence, does not depend upon any 


of the amendments to the constitution, but arises out of the 
creation and establishment by the constitution itself of a national 


government, paramount and supreme within its sphere of action... . 


| 
Rousing I-C+3-8 | 
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The right of the private citizen who assists in putting in motion 
the course of justice, and the right of the officers concerned in the 
administration of justice, stand upon the same ground, just as do the 
rights of citizens voting and of officers elected, of which Mr. Justice 
Miller, spcaking for this court, in Ex parte Yarbrough, above cited, 
said: ‘The powere in either case rises out of the circumstances that 
the function in which the pacty is engaged, or the right which he is 
about to exercise, is dependent on the laws of the United States. In 
both cases it is the duty of that government to see that he may exercise 
this right frecly, anc to protect him from violence which so doing, or 
on account of so doing. This duty dees not arise solely from the 
interest of the party concerned, but from the necessity of the govern=- 
ment itself, chat its service shall be free from the adverse influence 
of force and fraud practiced on its agents, and that the votes by 
which its members of congress and its president are elected shall be 
the free votes of the electors, and the officers this chosen the free 
and uncorrupted choice of those who have the right to take part in 
that choice.‘ 110 U. S. 662, 4 Sup. Ct. 152... - 


The necessary conclusion isthat it is the right of every private 
citizen of the United States to inform a marshal of the Unired States 
or his deputy of a violation of the internal revenue laws of the 
United States; that this right is secured to the citizen by the 
constitution of the United States; and chat a conspiracy to injure, 
oppress, threaten, or intimidate him in the free exercise or enjoyment 
of this right, or because of his having exercised it, is punishable 
under Section 5508 of the Revised Statutes. 

6/ 
To the same effect, see Motes v. United States, 178 U. S$. 458 (3900); 


Hoffman v. United States, 68 F. 2d 101 (C.A. 10, 1933); Nicholson v. United 
States, 79 F. 2d 386 (C.A. 8, 1945); Hawkins v. United States, 293 F. 2d 586 


(C.A. 5, 1923). 


The crucial distinction between the rights discussed in the preceding 


part of this opinion and the constitutional right, recognized in Quarles, to be 
free to provide information to the government concerning law violations, is 
that the former are protected only against invasion by persons acting under 
color of law, which the latter is guaranteed against violation by anyone, 


private’ or public. The reason for this difference in treatment is that the 


nn 


6/ “It was the right and privilege of Thompson, in return for the protection he 
enjoyed under the constitution and laws of the United States, to aid in the 
execution of the laws of his country by giving information to the proper 
authorities of violations of those laws. That right and privilege may 

properly be said to be secured by the Constitution and laws of the United 
States." 173 U. S. at 463 
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First Amendment, the Fourteenth Amendment, and similar provisions, | 
language and history indicate, were aimed exclusively at government They were 

| 


designed to protect the citizen from government and from those acting on behalf 
Pp g 4 
| 


of government. But other constitutional rights -- such as that under discussion 


here -- have a different history and 2 different purpose, and to achieve that 
i 
purpose it was necessary to protect them against 21] injury, from whatever 
i 


| 
source. $¢e Justice Stone's statement in Unired States v. Classic, 313 U. S. 299, 
Unitce states ve — 


| 
314 that were the “constitutional command is without restriction ox limitation, 
| 
the right unlike those guaranteed by the Fourteenth and Fifteenth Amendments, is 
8 
secured against the action of individuals as well as of states.” 


In short, the defendant in this case has 2 constitutional right to infom 
| 
the proper governmental authorities of violations of the law, as well as the 
i 
; . Sees . + i, “ 
correlative right not to ve injured or punished by anyone for having availed 


| 
herself of her basis right to provide such information. If defendant's 
| 
| 
allegations and testimony are truc, the landiord is attempting tio do just 2:78 => 
2/ 
that -- to injure defendant for having reported his housing violations to those 


charged with enforcing the law. To be sure, the landlord is unable, on his own, 
to inflict the injury, for the tenant cannot be dispossessed without a judgment 
| 


from this Court. Fishes § Parkwood inc., A, 2d (D. C. Ctl App-> 


- Set. 25, 1965). The ultimate avestion in this case, then, is whether D.C. 


! 
i 
| 
| 
— 


7/ The fifteenth Amendment, which, like the Fourteenth is addressed solely to 
the States, is in the sane category. 
i 
8/ Among other rights secured against both public denial and private deprivation 
are the right to vote for members of Congress free from discrimination or cor= 
ruption (Ex_parte Yarbrough, 110 U.S. 651; 42 U.S.C. 1971(b)} and the right to 


TW. 


accupy 3 homestead (United States Vv. Waddell, 112 U.S. 76). 


ful as physical coercion. Compare United States v. Beaty, 288 F.2d 653 (C.A. 6 
1961); Cusano v. WeLR.S. LOOF,2d 898, 902 (C.A. 3, 1951); Ma jure v._ N.L.R.B. 
198 F: 2d 735; 739 (C:A: 5, 1952). 


gf An injury or oppression need not be physical; economic coercion is as unlaw- 


10/ 
Code, 1961, 345-9 mpels this Court to assist the plaintiff in consumnating 


the punishment of the defendant for having exercised her constitutional right 
to inform the government of a violarion of the law. 

In the opinion of this Court, rhat question must be answered in the 
negative. Congress can hardly be presumed to have intendec to impose 2 duty 
upon the Court to be a party to the deprivation of the constitutional rights of 
the litigation before it. Apart from the fact that any construction of 
section 910 leading to such < sesule would raise serious constitutional questions 
and must therefore be avoiced for that reason alone, there is no evidence to 
indicate that Congress did, i =, intend such a construction of the statute. 

Additionally, as the Quarles case teaches, the interest at stake here is 
not only that of the citizen in his freedom to provide information to the 
authorities but also that of the government in the free and unimpeded access to 
such information. Intimidation of the sources of information injures the 

il/ 
interest of the government in the effective enforcement of the laws. Congress 
cannot be presumed to have intended by the enactment of section 910, to mandate 
an injury both to the interest of the government in the proper enforcement of 

12/ 
its laws and the incerest of the defendant in her constitutional right to 
provide information. 
en 
10/ 3y granting him possession of the premises now occupied by the defendant. 
12/ It is obviously immaterial whether the law involved is of nationwide scope 
or is limited in its applicability to the Districc of Columbia. The injury to 


governmental iaterests is identical, there is no hierarchy of congressional 
constitutional powers. 


i 
z 
3. 


22/ An eviction ofendant unde ircumstances of this case would not 
only punish her fo: Shere sonplaint; ic would alge stand as a warning to 
others not to be se in fu As such, it would be bound cto impair 
the ability of the gove: to enf = ys s protecting the 
safe and sanitary condition of housing. 
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The conclusion that the Court need not award 


undere these circumstances is strengthened by the fact that the information 
| 


this defendant has provided concerns housing. Whatever may be the proper rule 
| 
: : ee : | 
with respect to other species of violations by the landlord, where the reprisals 


occur in connection with complaints of housing violations, there is 
reason for not granting relief in the landlord's possessory action. | The various 
housing codes were enacted in large measure as 2 means of protecting tenants 
against unsafe, insanitary, and other inhuman conditions, To permit landlords 
to evict tenants who avail themseives of the remedies provided in these codes 
| 
frustrates the public policy expressec in the statutes ané seriously impairs 
their effective enforcement. | 

This Gourt has recognized that a close relationship exists between actions 
for.¢he possession of real estate, on the one hand, and violations of the housing 
laws and regulations, on the other, by providing that both types of] actions 


13 


shall be heard in the Landlord and Tenant Branch of the Court. Thi combination 


| 
i 
$ 
of the two functions was designed to afford the judge sitting in that Branch 


the opportunity to consider the problems presented by the two types! of actions 


fox what they are: twin, interrelated problems, requiring joint copsideration. 
I 


i 
| 
mre Fa ees . . A pall 
Plaintiff suggests that the civil rights statutes are inapplicable for one 
reason or another. The tise cf chese suggestions misconceives that is 
| 


involved. This is jcher a criminal prosecution for conspiracy under 18 U.S.C. 
241 nor a civi ction for an injunction or damages under 42 U.S.C. 1971, 1983, 


| 

= = > ‘ = = | 
Or 1985. To prevail in that kind of an action the tenant, or the prosecutor, 
| 
as the case may be, must weet the technical requirements of the relevant 


in i 


. . - > + * - 
13/ Violations of the housing laws and regulations are the only criminal 
cases heard in the Civil Division of the Court. 
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statutes. But these laws merely provide certain remedies; thcy do not state 
The right on which the defendant may rely here is the constitutional 
right, recognized by the Supreme Court since 1895, to provide the government 
with information on law violations. Defendant is simply setting up that 
constitutional right as a defense to the landlord's suit, and in so doing she 
is not requiced to comply wich statutes which may, or may.not, provide other, 
affirmative, remedies for violation of the same right. Compare United States 
v. Eraméjian, 155 F. Supp. 914, 925 (S. D. Cal., 1957), hoiding that a 
defendant setting up unconstitutionality as a defense need not comply with 28 
U.S.C. 2282 which requires a three-judge court when unconstitutionality is 
asserted affirmatively by a plaintiff. It is the landlord who has brought 
this action. it is he who has invoked the remedies of the Court, and, for the 
reasons detailed supra, these remedies may not be made available to hin. 

This does not mean thac the landlord is bound to retain this particular 
tenant in perpetuity. In the Tarver case, supra, the judgment sought was an 
order enjoining the landlord from evicting the tenant for any cause other than 
the nonpayment of the rent agreed upon between the parties, and the court 
apparently enjoined the landlord from dispossessing the tenant for any cause 
whatever. Such an order is needlessly broad. A landlord may evict for any 

1s/ 
reason or for no reason; what he is precluded from doing, and the only 


thing he is precluded from doing, is to evict for the purpose of depriving the 


teneat of the right to inform the governmenr of violations of the law. The 


landlord's purpose must, of course, be determined in each individual case by 
the trier of facts; and che burden will be upon the tenant in each instance 


to demonstrate that the landlord's purpose was unlawful. 


14/ There must, of course, be compliance with the lease, if any, and with 
otherwise applicable provisions of law. 


That kind of distinction -- between action which is permitted when done 
| 
for a lawful purpose but prohibiced when dooe for an unlawful or impermissable 


purpose -~ is not at all unusual. The labor laws, for example, whijch permit 
| 
the firing of employees for legitimate reasons, preclude theiz discharge (and 
15/ ios | 
even a refusal to hire) on account of labor union activity. Similarly, the 
civil rights statutes prohibit the jmposition of cconomic sanctions for the 


| 
purpose of intimidation in connection with the exercise of the right to vote 
Li | 
in federal elections, put they do not interfere with legitimate economic 
pursuits. in all such matters, the courts and the administrative agencies 
concerned have found little difficulty in distinguishing between the permissible 
: : = : nae P 
and the impermssible. There is no reason why similer factual IS IESE SS 
| 


cannot be made by courts and juries in the context of economic retaliation 


for providing information to the government. 


8/ 


| 
The motion ro set aside the deraule is granted and the case is restored 

> > ff 

| 

| 


to the trial calendar of the Landlord and Tenant Branch. 
| 


JUDGE - Herold H. Greene 
(signed) 


| 
\ 
i5/ In NLR oe. Lamar Creame Co 246 F. 2d 8 (C.A. 5S, 1957), the court 
heid it to be unfair labor practice tc deny employment to an SODENSES for a 
job because he hac filed charges against the employer. 


89 U. S. App. D. C. 


17 4971 (b}; Uniced States v. Beaty, Supra. 
18/ In view of the dispos sition of th 


s motion on the grounds indicated, it is 
unnecessary to discuss defendant's ai 


ning contentions. 


i 
em 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JAMES TARVER and ERNESTINE TARVER 
individually and as representative 
of the class of Negro citizens of 
The Village of Port Chester, County 
of Westchester, State of New York 


Plaintiffs, 
-against- 


G. & C. CONSTRUCTION CORP., and 
BERNARD ABEL, individually and as 
representative of the class of 
landlords and/or agents engaged in 
the business of renting dwelling 
units primarily to Negroes, in The 
Village of Port Chester, County of 
Westchester, State of New York, 


Defendants. 


MacMAHON, District Judge 
Plaintiffs move for a preliminary injunction restrain- 
ing defendants, or anyone acting in concert with them, from 


evicting plaintiffs from a three-room unfurnished apartment 


known as Apartment #3, 54 South Main Street, Port Chester, New 


York. 

The verified complaint purports to bring a class 
action on behalf of the Negro citizens of the Village of Port 
Chester against landlords or agents engaged in the business of 


renting dwelling units primarily to Negroes in that village. 


A-16 
| 
It is broadly alleged that defendants have entered into a 
conspiracy under color of State law to deprive plaintiffs 
and Negro citizens of The Village of Port Chester of their 


Constitutional rights. Jurisdiction is invoked under 28 U.S.C. 
i 


§§ 1331(a), 1343 (3) and (4), 2201, 2202, and 2281; 42 U.S.C. 


§§ 1981, 1983, and 1985; the Constitution of the United States 
and, in particular, the First, Fifth, Thirteenth, and Fourteenth 
Amendments thereto: and the Civil Rights Act of 1964. The 
amount in controversy is alleged to exceed $10,000,000, exclusive 
of interest and costs. | 

The issues on this application for a preliminary 
injunction are considerably narrower than those raised by the 
complaint. There is not the slightest evidence before the 


court which would enable us to determine whether or not this 


is a proper class action. See Chaffee v. Johnson, 229 F. Supp. 


445, 448 (S.D. Miss. 1964). Nor is there any evidence which 
would support a finding of either a conspiracy of any kind of 
racial discrimination. Those matters will have to dwait proof 
upon the trial. 
All that has been shown on this application is that 
sometime in January or February 1964, the individual plaintiffs, 


James Tarver and Ernestine Tarver, rented the above-described 


apartment, at a rental of $35.00 per week, from defendant G. & 
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C. Construction Corp., which is managed by defendant Bernard 
Abel. On September 11, 1964, at about 12:30 p.m. Mrs. Tarver 
complained to the Health Department of the County of Westchester 
about a clogged toilet which resulted in an unsanitary and 
unsafe condition in the apartment. Apparently sometime during 


that afternoon, the Health Department telephoned defendant 


Bernard Abel about Mrs. Tarver's complaint. That evening, at 


about 5:30 p.m., Mrs. Tarver received by hand delivery a letter 
from defendant G. & C. Construction Corp., by defendant Bernard 
Abel as agent, notifying the Tarvers that commencing on Sept. 
19, 1964 their rent would be increased to $150.00 per week and 
warning that failure to comply with the increased rent would 
result in immediate eviction. On October 2, 1964, the landlord 
served a notice to terminate the Tarver's tenancy advising them 
that they were required to quit and vacate the premises on 
October 9, 1964. 

The foregoing facts are not in dispute, and on the 
basis of them, we /find that the Tarvers have made a clear 
showing that they will probably be able to prove upon the 
trial that they are threatened with eviction solely because 
they exercised their Constitutional right to petition for a 
redress of their grievances. Indeed, we think the undisputed 
facts and the sequence and interval between the events permit 


no other inference. 
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Prima facie, the Tarvers have established a threa- 
tened violation of their Constitutional rights. Not every 
violation of a Constitutional right, however, warrants the 
intervention of a federal court in a State civil proceeding. 


Indeed, "a court of the United States may not grant an injunc- 
¥ | 


tion to stay proceedings in a State court except as expressly 
| 
i 
authorized by Act of Congress, or where necessary in aid of its 
| 
jurisidction, or to protect or effectuate its judgements." 28 
i 
| 


U.S.C. § 2283. The “hands off" policy embodied in 28 U.S.C. 


| 
§ 2283 has the salutary purpose of avoiding friction between 


State and federal courts in ordinary litigation between private 
litigants. Nevertheless, we think it clear that this court has 
original jurisdiction under 42 U.S.C. §1983 over the claim made 
in the verified complaint which seeks a permanent injunction 
restraining defendants, their agents, attorneys, and all others 
acting in concert with them from evicting plaintiffs for any 
cause other than the payment of the agreed rent of $35.00 per 
week, and from impeding, interfering with, or deterring plain- 


tiffs from the exercise of their Constitutional rights. Monroe 


v. Pape, 365 U.S. 167 (1961). We find it unnecessay » therefore, 


| 
to determine whether jurisdiction also may be grounded on the 


| 
other statutes and Constitutional provisions upon which plain- 


tiffs rely. 
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Defendants' contention that, even assuming a viola- 
tion of Constitutional rights, plaintiffs have failed to show 
that defendants are acting under color of State law is untenable. 
Patently eviction requires the action of State courts and 
State judicial officers, acting in their official capacities, 
and is action of the State within the meaning of the Fourteenth 
Amendment. Shelley v. Kraemer, 334 U.S. 1 (1948). If the 
Tarvers are evicted by State court proceedings prior to the 
trial of action, a final decree in favor of plaintiffs would 
be futile. We hold, therefore, that an injunction is necessary 
in aid of our jurisdiction and in order to effectuate the judge- 


ment of this court should it ultimately decide in favor of 


plaintiffs. In these circumstances, an injunction is not pro- 


scribed by 28 U.S.C. §2283. 

The Tarvers have shown that they are people of modest 
means with two children, that they are unable to pay the in- 
creased rent demanded, and that it would be extremely difficult, 
if not impossible, for them to find other suitable living quarters 
at $35.00 per week. Against this, if the injunction is granted, 
defendants will only be deprived of increasing their rent beyond 
$35.00 per week, which defendants found adequate before the 


incident which forms the basis of this suit. We think in these 
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circumstances, on a balance of the equities, that plaintiffs 
have made a sufficient showing of irreparable injury. 


Accordingly, the motion for a preliminary, injunction 


is granted to the extent that the named defendants are enjoined 
| 


from evicting the named plaintiffs, or from in any way impeding, 


interfering with, or retaliating against the named plaintiffs 


for their exercise of their Constitutional rights to petition 
| 
for a redress of their grievances. Settle order on notice 


within five (5) days, and, in the meantime, the temporary 


restraining order heretofore granted shall remain in effect. 


So ordered. | 


Dated: New York, N. Y. 


November 9, 1964 


Lloyd F. MacMahon 
United States District Judge 
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STATEMENT OF QUESTIONS PRESENTED 


The question presented is whether a tenant occupying private 
housing accomrnodations under a monthly tenancy agreement with 
a private landlord and who was served with a valid thirty (30) days 
notice to quit terminating her tenancy under Code Provisions Title 
45-902 can defeat a possessory action on the ground that the land- 
lord is allegedly retaliating because the tenant made complaints to 
the Housing Authorities because of the alleged Housing Violations. 


Another question is whether the claim of the appellant that the 
landlord’s possessory action is a retaliation, which if proved, is a de- 
fense, and in such case, if such defense is permitted, does this vio- 
late the landlord’s constitutional rights by impairing the obligation 
of his contract with the appellant under which the appellant ob- 
tained possession, and which contract contains agreements that in 
event each of the parties desire to terminate the tenancy, a thirty 
days notice to quit in writing is required to be given to the other 


under D. C. Code Title 45-902. 
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UNITED STATES COURT OF APPEALS 
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No. 20,883 


YVONNE C. EDWARDS, 
Appellant, 


v. 


NATHAN HABIB, 
Appellee. 


APPEAL FROM JUDGMENT OF THE DISTRICT 
OF COLUMBIA COURT OF APPEALS 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The appellee, Nathan Habib, filed his complaint for possession 
of real estate owned by him and which he had rented to the appel- 
lant as a monthly tenant, located at 770 Irving Street, N.W., Wash- 
ington, D.C., wherein the appellee alleged that a valid thirty (30) 


days notice to terminate the appellant’s tenancy was served in accord- 
ance with the provisions of Title 45, Section 902, D.C. Code and 
said notice having expired he was entitled to possession and which 
the appellant failed to give him (R. 337, App. 15) appellee’s exhibit 
5,L& T 75895-65. 


The notice to quit admitted to evidence, and admitted to have 
been served and received appears at page 17 of the Appellee’s ap- 
pendix, exhibit No. 6. 


The appellant filed her answer (R. 288 through 291, App. 4) 
wherein the appellant admitted she was tenant and admitted receiv- 
ing the thirty (30) days notice terminating the tenancy but the pur- 
pose was to punish and intimidate her because of complaints made 
to the Housing Division of the Department of Licenses and Inspec- 
tions for the District of Columbia as to alleged violations of Hous- 
ing Code and therefore the said notice to quit was invalid. There- 
fore the appellant, over objections, was grarited a jury trial, although 
the time for making such request had expired. 


The trial came on before the Court and Jury and at the trial 
the following evidence, in substance, was admitted. 


The appellee testified that he had rented the premises to the ap- 
peliant for the sum of $120.00, payable in advance, per month, said 
sum being due on the 24th day of each and every month. That the 
appellant and he signed a written monthly agreement whereby the 
premises were rented to the appellant by the month; that among 
other things in the contract, it was agreed that in the event he de- 
sired possession he could serve a written notice to that effect giving 
the appellant thirty (30) days notice to vacate and that in the event 
the appellant desired to vacate, she could terminate her tenancy by 
a likewise thirty (30) days notice. 


Copy of the thirty (30) days notice, which the appellant ad- 
mitted she received, was admitted in evidence as appellee-plaintiff’s 
exhibit no. 6. 


Appellee-plaintiff’s exhibit no. 2 (R. 123, App. 8) being L a T 
34765-65 and appellee-plaintiff’s exhibit no. 3 (R. 335, App. 10) 
L & T 41754065, and appellee-plaintiff’s exhibit No. 5 (R. 337, App. 
15) being L & T 76432—65, were all admitted in evidence and in 
each of these cases the appellant was stated to be monthly tenant. 


After the counsel for the appellant attempted, by cross-exam- 
ination, to prove allegations outlined in her answer, the Court sus- 
tained objections thereto in that the same was not germain to the 
direct examination these being matters which the appellant should 
prove in her case. 

After some discussion the Court requested counsel for appel- 
lant to make a tender of proof out of the hearing of the jury, | 
whereupon said counsel tendered proof as outlined in appellant’s 
answer and to which appellee’s counsel contended that such events 
did not constitute a defense and was immaterial and inadmissible. 
When counsel for the appellant announced he had no further de-| 
fenses the Court thereupon granted appellee’s motion to take the 
case from the jury and instructed the jury to return a verdict for| 
the appellee for possession. | 


Upon this verdict judgment was entered in favor of the appel- 
lee for possession (R. 317, App. 28-29) and from this judgment the 
appellant noted her appeal (R. 318). 

Apparently the appellant in reciting the facts has taken saa 
mony, not adduced at the trial on the merits of this case before Judge 
Malloy, but considers the evidence adduced before Judge Greene 
taken in connection with consideration of motion to vacate the de- 
fault previously entered; for that evidence taken before Judge 
Greene appears in the record to page 284, for no such evidence te- 
cited in the appellant’s statement of the case was taken, but only a 
recital of offer of proof of the appellant’s defense was made before 
Judge Malloy. Testimony of the prior cases was not taken before 


Judge Malloy. The only reference to the prior cases was by intro- 
duction of the files, and judgments thereon, was offered and ac- 
cepted in evidence. The so-called statement of the case containing 
a combination of argument, not before the trial court, a recital of 
many facts not adduced or tendered at time of trial, with many 
self-serving declaration, we respectfully contend is not a statement 
of the case at all, and does not meet the requirements of the rule 
of this Court. Rule 5(b)(5) which requires a concise statement. The 
statements was not proof, but an offer of proof, and reference to 
Judge Greene’s memorandum on the question as to whether the de- 
fault should be vacated also stated in the same memorandum, viz: 


“It should be emphasized that this Court does not find 
at this time that plaintiff has committed violations of 
the housing laws and regulations, or that, if he com- 
mitted such violations, his action for possession of the 
premises was instituted as a result of the defendant’s 
instigation of the investigation. Under Rule 55(e) the 
defendant has the burden only of showing that he has 


a defense which ‘if proved’ would bar the claim for re- 
lief.” 
Apparently, appellant takes the position that the facts recited by 
her were findings based on evidence on the motion to vacate default. 


STATUTES INVOLVED 


We agree D.C. Code provisions Title 45-902 and 910 are in- 
volved as stated in appellant’s brief. However, it is significant that 
the appellant does not cite another other law, statute of any kind 
which specifically overcomes, or limits or is inconsistent with the 
code provisions;| nor any specific section of any Civil Rights Legis- 
lation of any year which gives any right or defense to an action 
brought by the landlord against the tenant, for possession by the 
exercise of the provisions of Title 45-902, or conversely, if the land- 
lord attempts to'exercise the rights claimed throughout the appellant’s 


brief, and the tenant, as permitted by the Statute attempts to give his 
landlord the required notice to vacate, that the landlord can then | 
claim notice given by the tenant is a retaliation, and therefore keep 
the tenant in possession, just as the tenant resists the landlord’s at: 
tempt to obtain possession. 


SUMMARY OF ARGUMENT 


1. The appellant has not cited any cases which specifically | 
holds that a private landlord, as distinguished from public housing | 
cannot obtain possession regardless of the reason. 

| 


2. The appellant’s argument ignores the appellee’s constitu- 
tional right that no law may be passed which impairs the obligation 
of contract. In this case, the parties entered into an express con- 
tract that either party could terminate the tenancy, without assign; 
ing any reason, by giving the other party a written 30 days notice, 
Since Title 45-902 is explicit, without limitation, no general law, 
can operate to include requirements not expressed therein, and to 
refuse to permit the landlord to unequivocally exercise its provision 
further violates the landlord’s constitutional rights by taking his prop: 
erty without due process. 


3. The landlord’s right to possession in this case does not fal 
within the three classes of cases outlined in the District of Colum-' 
bia Court of Appeals’ opinion, and there were not in existence any 
restricting statutes. 


4. To allow such a defense to be interposed in private litiga-; 
tion will open “Pandora’s Box” and create an entirely new field of 
litigation which will swamp the Court and encourage stimulated and 


planned courses of complaints, all of which will result in chaos. 


ARGUMENT 


1. No citation of cases have been given by appellant which 
specifically supports her view that in private contracts and housing 
a reason must be given to obtain possession; or that a defense may 
be made the eviction is instigated for retaliatory reasons. In Rud- 
der v. U.S., 96 U.S.App.D.C. 329, 226 F.2d 51 as pointed out in the 
District of Columbia Court of Appeals’ opinion, with emphasis, that 
the Court after citing the Code provision for termination of tenan- 
cies went on to say: 


“The government as landlord is still the government. It 
must not act arbitrarily, for, unlike private landlords, 
it is subject to the requirements of due process of law” 
(italics supplied) 

This indicates that the obligation not to act arbitrarily is only 
on the government and not private landlords. This is further borne 
out in case of Thorpe v. Housing Authority of City of Durham de- 
cided April 17, 1967 by the Supreme Court, 87 Supreme Court Re- 
porter 1244, (L.Ed. __, which isa similar case in point. The Hous- 
ing Authority, after the appellant organized a tenant’s committee re- 
garding its housing gave appellant notice to quit, without assigning any 
reason, and then filed a possessory action in which the lower courts 
found in its favor. The Supreme Court, after granting certiorari, re- 
versed and remanded the case for the reason, after the granting of 
the writ, the Housing Authority adopted a regulation to the effect 
that in any action for possession, the tenant was entitled to the rea- 
son and that he be given a hearing. Mr. Justice Douglas concurrred, 
write in part, after citing Rudder v. U.S., supra, with approval, as 
follows: 


“This case presents two issues, neither of which is re- 
solved by the circular. First, is whether a tenant in a 
publicly assisted housing project operated by a state 
agency can be evicted for any reason or no reason at 


all, Second, is whether a tenant in such a housing proj 
ect can be evicted for exercise of a First Amendment 
right. 

It is not dispositive to maintain that a private land- 
lord might terminate a lease at his pleasure. For this 
is government we are dealing with, and the actions of 
the government are circumscribed by the Bill of Rights 
and the Fourth Amendment. ‘The government as | 
landlord is still the government. It must not act ar 
bitrarily, for unlike private landlords, it is subject to 
the requirements of due Process of law. Arbitrary | 
action is not due process’ Rudder v. U.S., 96 App. 
D. C. 329, 226 F.2d 51, 53.” 


Mr. Justice White dissented on the basis that the reasons for Pos 
session were immaterial, and he would affirm. 


Viewing these two cases critically, Judges Edgerton, Bazeldn 
and Washington, and Mr. Justice Douglas clearly distinguished pub- 
lic housing from housing by private landlords, otherwise there 


would be no reason to draw such a distinction, and Mr. Justice White 
held in either case no reason is required. 


i 
Recently also, in 3rd, Cir. decided Mar. 20th, 1963, U.S. r 

Blumenthal, 315 F.2d 351, it was held that no reason need be as- 

signed to evict a tenant. | 


Even in the case of U.S. v. Beaty, 288 F.2d 653, (6th Cir., 1961), 
a case relied on both by the appellant and Judge Greene while recog- 
nizing Civil Rights, refused to grant an injunction preventing an evic- 
tion where the tenants sought to exercise their civil rights granted to 
them for voting privileges, the Court in that case refused an injunc- 
tion holding to grant such an injunction would be to enlarge, modi- 
fy, abrogate and otherwise affect private contracts, and any eoempe 
to do so would impair the obligation of contract. 


In the case of Bomar v. Bogart, (2nd, Cir.), 159 F.2d 339, a 
suit was filed for an overcharge in violation of the O.P.A. regula- 
tions, and because of these complaints and a charge that the room 
rates were not posted, nor the room cleaned, and thereupon the 
landlord filed the possessory action. The tenant claimed the last ac- 
tion was filed on account of the tenant’s complaints. The Court 
stated that the tenant misconceived the scope of the Civil Rights 
Act, stating the statute was passed to enforce the thirteenth and 
fourteenth Amendment, and the facts did not entitle the tenant 
to remain in possession. 


In Kennedy v. Hatfield, 132 F. Supp. 814, affirmed in 232 
F.2d 288, held that the purpose of the Civil Rights Act was not 
for the purpose! of granting relief against persons in a private capac- 
ity, and Pudlik v. Public Service, 166 F. Supp. 921, held it was not 
the purpose of the Civil Rights Act to impair the obligation of con- 
tract guaranteed by Art. 1 par. 10 clause 1 of the Constitution. 


In the case cited in the Appellant’s Appendix, Tarver v. G & C 
Construction Corp., S. D. N. Y. 1964 and heavily relied on by Ap- 
pellant even Judge Green on page 5S of this memorandum expressly 
stated “This Court is unable to agree with the position of the de- 
fendant (appellant here) on this issue or with the reasoning of the 
Court in the Tarver case. Reference is also made to the decisions 
supporting our view set out in the opinion of the District of Colum- 
bia Court of Appeals’ opinion. 


2. The appellant completely ignores the appellee’s constitutional 
right that no law shall be passed which impairs the obligation of con- 
tract as provided in the Constitution Art. 1, par. 10 clause 1. The par- 
ties entered intd a monthly rental contract whereby each of the par- 
ties agreed, among other things, that if there be no default the appel- 
lee, as landlord; would be entitled to possession on the service of a 
30 days notice to the appellant as tenant, and a like provision as to 


notice was set forth in case the appellant as tenant desired to vacate} 
The obligation regarding requirement of notice was mutual. There | 
were no restrictions or conditions of any kind, in the tenancy agree- 
ment, nor were there any prohibitions by statute as existed during | 
the war emergency set forth in Title 45-1601 through 1611 adopted 
December 2nd, 1941 known as The Rent Control Act which expired 
in year 1953. The so-called Civil Rights Act with all of its amend- 
ments makes no specific reference to impairing the obligation of 
contract or in any way restricts the parties, under their private con 
tract, from stipulating to expiration of tenancies. Title 45-902 is 
not conditioned or restricted, and the provisions of the Code Title 
16-1501 (1967 Ed.) likewise is not restricted. To permit generaliza- 
tion under the Civil Rights Act to suspend the appellant’s, as well 
as the appellee’s rights under the contract, as well as under the Code 
clearly violates appellee’s constitutional rights, and in addition vid- 
lates the due process to which the appellee is entitled, in that it 
takes the appellee’s property. The appellant’s tenancy was ter- 
minated by the 30 days notice to quit on September 24th, 1965, 
and her right to continued occupancy ceased. If, as stated in U. 5. 

vy. Beaty, supra, the Court has no right to enlarge, modify, abrogate 
or otherwise affect private contracts, what is the legal construction 
or name of the tenancy under which the plaintiff is entitled to re- 
main in the premises? What is the nature of her tenancy? The par- 
ties contractually between themselves agreed on a monthly basis, 
with the right in either party to terminate the tenancy ona thirty 
days notice, and if by the strained construction made by the appel- 
lant, that the appellee has no right to repossess his property, does 
not this argument violate appellee’s constitutional right of contract, 
which Beaty, supra, held could not be done? The Code title 45.801 
D.C. Code defines estates in land to be of inheritance, estates for 
life, estates for years, estates at will and estates by sufferance. Sec- 
tion 802 defines fee simple estates, Section 803 defines absolute or 
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qualified estates, Section 804 defines chattels real, Section 818 de- 
fines estates for years, Section 819 defines estates from year to 
year, Section 820 defines estates by sufferance, and Section 821 
defines estates from month to month, which definition includes 
the estate existing before termination of the notice, between the 
appellant and appellee, and Section 822 defines estates at will. Since 
the 30 days notice given terminates the monthly tenancy, what kind 
of estate does the appellant have? How long does it last? When can 
the appellant vacate and under what circumstances? To permit the 
appellant to remain in possession at her pleasure and she can vacate 
at her choosing, where is the mutality? Such a lop-sided condition 
certainly violates the appellee’s right to due process, and operates to 
enlarge and extend, at appellant’s pleasure, the terminated contract 
between the parties. To permit such a situation to result will break 
down all principles of law regarding estates in land and private owner- 
ship thereof. 


3. The landiord’s prohibition to recover his property does not 
fall within the three classifications outlined in the District of Colum- 
bia Court of Appeals’ in its opinion. 


This case does not come within those cases involving public hous- 
ing leased by 2 public housing agency or authority as existed in Rud- 
der, supra, or Housing Authority of City of L.A. v. Cordova, 130 Cal. 
App.2d 883, 885, 279 P.2d 215, or Thorpe v. Housing Authority of 
City of Durham, supra. Nor does the case now before this Court 
come within those cases dealing with emergency rent control legis- 
lation, restricting contractual rights in the exercise of police power 
during emergency periods such as the emergency defined in Code Ti- 
tle 45-1601. 


As to the third group, in our view, the appellant’s attempt to 
argue by vague and indefinite reference to constitutional rights of 
free speech and the right to complain are granted, no such inten- 
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tion can be fashioned out of these general terms to apply to pri- 
vate contracts. Our view concerning the Civil Rights Act and all 
Amendments in Title 42 U.S.C.A., Sections 1971, 1981, 1983, | 
1985 and 1982 deal with matters of equal protection under the 
law and to preserve the same right which each citizen has, and which 
are generally enjoyed by white persons and deals with matters in 
the public realm and public rights, covering such matters as voting 
rights, residential restrictions, restrictive covenants, ownership of 
property, public housing, relief of the poor, matters of education, 
public facilities, transportation, restaurants; and this act with amend- 
ments were never intended, nor do they claim, to cover petty or pti- 
vate controversy, especially where the question does not arise because 
of color, religion, nationality, to prevent intolerance and discrimina- 
tion against minority groups. This Act was never intended to create 
a new right of action between private individuals. Its provisions are 
very broad, but nowhere in the Act, or any of the amendments are 
there any provisions set out or any intention expressed to repeal 
other specific laws, impair the obligation of contract, to abrogate 
or cancel, or enlarge or modify existing private rights or contracts. 
The entire argument of the appellant is specious, but is out of con- 
text. Nowhere in the Civil Rights Act, or any of its various exten- 
sions or amendments is there any statement, evidence, declarations, 
preambles that it was intended to cover a case as now presented 

to this Court, and the appellant has not cited any cases which sup- 
port her, dealing with private ownership or private housing. In Vir- 
ginia v. Rives, 100 U.S. 313, 25 L.Ed. 667, the Supreme Court de- 
fined the purpose of Sections 1981 and 1982 of Title 42 U.S.CiA. 
stating the purpose’ was to place the colored race on a level with 
whites, and to make the two races the same. In the Crukshank 
case in which the United States was appellant, 92 U.S. 542, 23 
L. Ed. 588, the subjects covered are set out, and none stated cover 
the right of the Court to impair the obligation of contract just as 
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the Court stated it could not do so in Beaty, supra. Francis v. Ly- 
man, 108 F. Supp. 884, affirmed in 203 F.2d 809 the Court stated 
the Civil Rights Act was adopted for the purpose of securing for 
Negroes, all civil rights. 


Kennedy vy. Hatfield, 132 F.Supp. 814, affirmed 232 F.2d 288, 
held it was not the purpose of these sections to create a right to 
civil damages for every error in judgment on part of Judges or State 
Courts, nor to afford relief against private persons on a private ca- 
pacity. Obviously, it is not the claim of the appellant the discrim- 
ination cases apply here. 


The appellant’s claim and argument that the appellee’s resort 
to the Court to obtain possession constitutes action under “color 
of law” and that the appellant’s right of free speech and to peti- 
tion for redress of grievances are violated if through court action 
she is evicted, and on which propositions the appellant argues in her 
brief at great length are not accepted by Judge Greene upon whom 


the appellant relies and vouches for her right to remain in posses- 
sion. As the District of Columbia Court of Appeals stated, and 
adopted “If for'constitutional purposes every private right were 
transformed into governmental action by the mere fact of court 
enforcement of that right, the distinction between private and gov- 
ernmental action would be obliterated”, and as Judge Greene did, 
the District of Columbia Court of Appeals rejected the contention 
that the “color of law” cases as having no application. The Dis- 
trict of Columbia Court of Appeals rejected any right in the Court 
to legislate. The Code, as passed by Congress, gave the landlord 
the right to terminate the tenancy, and also gave to the tenant a 
reciprocal right, and placed no restriction on that right. 

4. To allow a defense claimed by the appellant to be inter- 
posed in private litigation will open a “Pandora’s Box” and create 
new principles of law which will swamp the Court, encourage sim- 
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ulated claims, and permit tenants both of housing tenancies as well 
as commercial tenants to lay a foundation to extend their tenancy 


indefinitely, and spill over into other contractual fields. 


The principal claimed must be mutual. For example, in a 
given case a tenant who is highly desired to remain as tenant, 
although no written lease exists, and the landlord complains against 
the tenant for alleged possible unlawful activities in the prem: 
ises by the tenant, and upon learning the investigation was ini- 
tiated by the landlord, the tenant then gives the landlord a no- 
tice of his intention to vacate, can the landlord force the ten: 
ant to remain as tenant for the same reasons argued by the ap- 
pellant in this case? Another example, a valuable leasehold ten- 
ant’s lease is about to expire, and to create a foundation for a claim 

" that upon expiration of the tenancy the landlord’s claim for posses- 
sion is founded in his desire to punish the tenant by evicting him, 
the principle sought here by the appellant will permit the commer- 
cial tenant to indefinitely remain in possession, and even if, upon! 
trial, it is found as a fact that such was not the intent of the land- 
lord in seeking possession, it gives the tenant, by demanding a jury 
trial, an indefinite extension, with the possibility of winning a right 
to remain for an indefinite time, and subjecting the landlord to the 
whims of the jury, and in any event, though the tenant may los¢ 
the battle, he ultimately wins the war. If it is held that the appel- 
lant’s principle is correct, then in matters involving insurance can- 
cellations, the insured, when his policy is cancelled, can claim the 
argument advanced here that because if the insured’s complaint’ to 
the Department of Insurance, the insurance was cancelled, in which 
event the company may not cancef the policy; how long must the 
insurance company involuntarily carry the coverage? A further éx- 
ample which can result where one has been in the habit of borrow- 
ing, constantly renewing the note, reducing it and borrowing up to 


the original amount, and if the note is not renewed because of a 
| 
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controversy regarding interest or other claims, the borrower can 
claim because he complained to the Department of Licenses that 
the lender does not have a money lender’s license, the lender can- 
not call the loan; how long must the lender carry the note before 
he has a right of repayment? Already, in the Court of General Ses- 
sions many defenses are being interposed in debt collection cases 
that the action for collection of debt is a retaliation measure and 
the suit is unenforceable. There are many other situations which 
can be invented if the appellant’s principle is accepted. If the 
tenant may remain how long may she do so? When will the stig- 
ma be lifted? It would permit all tenants who are threatened evictions 
to pursue a course of making many complaints to any appropriate 
municipal agency, founded or unfounded, and when the case is filed 
claim the action for possession is a punishment and a retaliation be- 
cause of the prior complaints. We conclude by saying that accord- 
ing to the appellant, every petty private argument between two or 
more private individuals involving a private matter can be stretched 
into a constitutional issue. 


The appellant makes many references to statistics, but no evi- 
dence of all these alleged statistics were offered in evidence and 
there is no foundation on which such an argument can or should 
be made. Apparently appellant believes the Court must accept these 
figures and take judicial notice, but no legal declaration has been 
made by Congress, and in what manner they were compiled is not 
shown. If, as the opinion of the District of Columbia Court: of Ap- 
peals points out) that the entire matter is before the Congress for 
legislation, certainly such legislation is not needed if the claim of 
the appellant is correct; for all of her statistics, abstract principles 
of law gleaned from cases which had facts that are not even close 
to the facts here, Congress then apparently, is undertaking a dupli- 
cating task. 
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CONCLUSION 


We respectfully urge this Court to affirm. We also again wish 
to point out that the appellant failed to meet the requirement of the 
rule regarding printing the appendix, in that her so-called appendix 
is not appendix at all, as it does not contain any of the pleadings, 
exhibits accepted in evidence, excerpts from the testimony, nor the 
ruling of the Court, and she has left this task to the appellee. 


Respectfully submitted, 


HERMAN MILLER 


421 Fourth Street, N.W. 
Washington, D.C. 


Attorney for Appellee 


(i) 


CONTENTS OF APPELLEE’S APPENDIX 


Complaint for Possession of Real Estate ..............--++------ | 
Answer and Demand for Jury Trial | 
Plaintiff's Exhibit 2, complaint filed May 4, 1965 
Plaintiff's Exhibit 3, complaint filed May 25, 1965 
Plaintiff's Exhibit 4, Complaint filed July 13, 1965 
Plaintiff's Exhibit 5, Complaint dated Aug. 17, 1967 


Plaintiff's Exhibit 6, Letter of Aug. 3, 1965, Herman Miller 
to Mrs. Yvonne C. Edwards 


Testimony of Nathan Habib 
(on behalf of the plaintiff) 
(on behalf of the defendant) 


Ruling of the Court 
Motion for a Directed Verdict 
Directed Verdict 


App. 
APPENDIX 


C ‘MPLAINT FOR POSSESSION OF REAL EST=~* BLANK NO. 727 
“THE P. PARAGON.” CRAATIVE PRINTERD 


Biatrict of Columbie Court of Genrra. Seasons 


CIVIL DIVISION, LANDLORD AND TENANT BRANCH | 
500 Fourth Street, N. W., First Floor - | 


__Netcan Rabib _ 


11106 Easecrest Drive 
ae Address’ 
No. L. & T..#9895=65 
, COMPLAINT FOR POSSESSION OF REAL ESTATE 
DISTRICT OF COLUMBIA. $3. 
H. Miller plaintiff's agent 


being pes duly s sworn, states that plaintiff is entitled to the possession of premises No 


os 110 Irving St NW | : 


iocaied in the District of Columbia, which the defendant holds without right. The premises are in © 


Possession of the defendant, who holds them as a monthiyn a Cu Ce ear 


(Here indicate of ¢ 
tenant of the plaintiff. ore 7) 


If the tenancy is by written agreement or lease, check the following ground or rounds upon which 


possession is sought: 
(0 Defendant's default in the payment of rent, there ree now due sae in the ae of $ 


for the period from 


By reason of the following (explain fully) : 7 mieap ination molaayamnncioel 50 days notice to quit 


es 


ce 
i 


Affiant also states: (check one of the following) | 

(y That a notice to quit has been served upon the defendant as required by law. : 
; CO That service of notice to quit has been specifically waived in writing. Affiant therefore says 
| :| that plaintiff is entitled to judgment for possession of said property (and for ere ia the sum | 
Of: Gee ene for rent in arrears) and costs of this suit. 
(s) H. Miller 
Rake (or Agent) | 


Subscribed and sworn to before me this25™ day fe De, 1985 _. 
( 8) Daniel Bloom : : 


SUMMONS - 
__yvonne C. Edwards 


_T10 Irving St WN W 


You are hereby summoned to appear in this Court on_—— 334 day ot___October A. D. 1999_, at 


9:30 A.M., to answer the Plaintiff's suit, and show why he should not have judgment against you for the cause of action 
stated in his complaint for possession of the above-named premises (and for pe cement ais in = sum of $... ae 
for rent in arrears) ; and in case of x ur failure so to appear and answer, iedemeatnis beevens against you by default. 
ese ee this claim will be held in the Landlord and Tenant Branch, located on First Floor, 500 Fourth 
treet, N. 

If you have witnesses, books, receipts, or other writings bearing on this claim, you should bring them with you 
at the time of the hearing. 

If you admit the claim, but desire additional time to pay, you must come to the Court and state the circumstances. 


* You may .come with or without a lawyer. 


The costs of this case now amount to $_....._..__...__, and you are not required to pay more if you settle the 
claim before the hearing. 
ane Ca Oy eae Oe SY Ge Re 


Witness, the Honorable Chief Judge of said Court, the_25™ aay of 5 
A.D. 19. 


Walter M. Branhall 


| —___ William M. Nedrow 
iller Chief D Clerk 
Herman M rs f Deputy 


BRING THIS SUMMONS WITH YOU AT ALL TIMES 


Clerk 


5 CLERK'S 
DATE COURT CLERK'S MEMORANDUM s INITIALS 


10/11/65 Default Judgment Greene 


10/14/65 Deft's oral motion for stay 
thru 10/18/65 pending motio 
to set aside default granted 


' * 
i 


| 
Greene 


10/18/65 Motion heard and reported by 
Ann Pamiczko, Taken under ad 


vise t ; 
10/27/65 Deft's motion granted as per’ |. 
memorandum opinion filed herein ° 
Waeeceton Het onehatin Bt 5 98ql0/49/ 68 oon, 
10/29/65 To be recallandered on L.& @ 


° docket at t+ 6f both tiesGr e 
11/2/65 Deft's motion for jury trier fee 


granted. Case certified to 


Assi ent Office ; 
11/2/65 Memonin support of demand and/ 


or motion for jury trial. Answe 

and demand for j trial filed 

by defe Ready for trial calande¢ 
11 6 oppoenes Issued by p $i 


11/15/6 Jury impaneled and sworn, case 
respited to 676 
11/16/65 Gause hegrd in part. respited 
ie) 


‘Gree 


Greene’ 


ae 
Pepeeianniet ooo 
i= 

oT 


17/6 Malloy 


12 6 vause resumes. De 


sses 


8 oiaet one HS | 
granted. erefo y | 
i Remspegimtizt f SS Malloy 
| * 11723765 gment on directed verdict for 
pltiff for possession of premises Malloy 
mw 11/24/65 Def'ts motion for stay of execution 


. 11/24/65 Motion fo act) soomesdeee bond fd 
by deft. 
11/24765_____ | De on ro 


“Dei‘t's wo 
ecution on a 
eal denied. & 


pases [ennbe BoeteanaenSe BacezaOty 758% 
11/29/65 Order from De C court of Appeals 
; st 7 


DONG Lfra 


eo 
enuving motion (a) on | 
pen ding appeal £é = = = = Hood 


12/2/65 Notice of Appeal by deft 


App. 4 


ANSWER AND DEMAND FOR JURY TRIAL 


COMES NOW the defendant, YVONNE EDWARDS, by and 
through her attorney, BRIAN MICHAEL OLMSTEAD, and answers 
the complaint in this action by stating the following: 


First Defense 
1. Complaint fails to state a claim upon which relief can be 
granted. 
Second Defense 


De Defendant admits that she is a tenant at 1770 Irving Street, 
N.W., Washington, D.C., at an agreed rental of One Hundred Twenty 
Dollars ($120.00) per month. 


3. Defendant denies that she is holding the premises without 
right and denies that plaintiff is entitled to possession. 


4. Defendant admits receiving a letter from plaintiff dated Au- 
gust 3, 1965, purporting to terminate her tenancy, but defendant de- 


nies that this letter has any legal effect. 


5. Defendant alleges that the purpose of this suit and purpose 
of the letter of August 3, 1965, is to punish and intimidate defend- 
ant for her complaints made to the Housing Division of the Depart- 
ment of Licenses and Inspections for the District of Columbia with 
respect to violations of the Housing Regulations of the District of 
Columbia which existed at the premises involved. 


6. Defendant alleges that on April 27, 1965, and May 20, 
1965, inspectors from the Housing Division inspected the premises 
involved in response to her complaints and forty-four (44) violations 
of the Housing Regulations were found by these two inspections. 

7. Defendant alleges that Plaintiff's first notice of these in- 
spections took place when he received a field order issued to him 
immediately after the May 20, 1965, inspection. Plaintiff had not 


App. 5 


yet been notified of the results of the April 27, 1965, inspection due 
to the fact that the Housing Division had referred this premises to the 
District of Columbia Board for the Condemnation of Insanitary Build- 
ings for possible condemnation based upon the results of their in-; 
vestigation. The Housing Division notified plaintiff of the violations 
found in the April 27, 1965, inspection in a letter dated June 3, | 


1965, after no action had been taken by the Board. 


8. Defendant alleges that almost immediately after plaintiff 
received notice that defendant had notified the Housing Division 
of the violations of the Housing Regulations existing on her prem- 
ises, plaintiff decided to evict defendant in retaliation for her com- 
plaints to the Housing Division. 


9. Defendant alleges that pursuant to this purpose, plaintiff 
mailed on May 25, 1965, a letter to defendant purporting to termi- 
nate her tenancy. | 


10. Defendant alleges that plaintiff engaged in a series of acts 
designed to harrass, intimidate, and invade the priacy of defendant 


as further retaliation for her complaints to the Housing Division. 


11. Defendant alleges that on June 15, 1965, Plaintiff sent a 
letter to Mr. Carl E. Hammermeister of the Housing Division inform- 
ing him of his intention to evict the defendant in response to her 
complaints to the Housing Division. 


12. Defendant alleges that on June 29, 1965, plaintiff filed suit 


to evict defendant pursuant to his letter of May 25, 1965, and ob- 
tained a default judgment on July 13, 1965. 


13. Defendant alleges that this default judgment was set aside 
on August 3, 1965, and the complaint dismissed due to the invalid- 
ity of the notice and the subsequent waiver of the notice by col- 
lecting rent by the plaintiff. 


App. 6 


14. Defendant alleges that on August 3, 1965, plaintiff mailed 
to defendant another purported notice to quit and a demand for 
rental of Two Hundred Dollars ($200.00) per month in furtherance 
of his purpose of punishing defendant for her having notified the 
Housing Division of the violations of the Housing Regulations on 
her premises. 


15. Defendant alleges that this suit was filed on September 24, 
1965, based on the purported notice to quit mailed to defendant on 
August 3, 1965. 


16. Defendant alleges that the notice to quit mailed on August 
3, 1965, is invalid and has no legal effect in that plaintiff is attempt- 
ing to intimidate’ defendant, by means of a conspiracy and/or by 
means of actions'under color of law in the exercise of her Constitu- 
tional rights to freedom of speech and freedom to petition the Gov- 
ernment for redress of grievances. 


17. Defendant alleges that the notice to quit of August 3, 1965, 
is illegal and has no effect in that plaintiff is attempting to intimidate 
defendant in the exercise of her Constitutional right to give informa- 


tion to her Government concerning a violation of the laws and regu- 
lations of that Government. 


18. Defendant alleges that the notice to quit sent on April 3, 
1965, is void as being against public policy and the necessary impli- 
cations of the Housing Regulations in the District of Columbia. 


Third Defense 


19. Defendant alleges that plaintiff waived his right to rely upon 
the purported notice to quit of August 3, 1965, when he also 
mailed on that day a demand for increase in rent. Such a demand 
necessarily implies that plaintiff wishes to continue defendant’s ten- 
ancy and is inconsistent with any intention to terminate defendant’s 
tenancy. 


App. 7 


WHEREFORE, defendant prays this Honorable Court to dis- 
miss this complaint with prejudice and to grant any further relief 
this Court deems just and proper. 

DEFENDANT HEREBY DEMANDS TRIAL BY JURY IN. 
THIS ACTION. 


Yvonne C. Edwards, Defendant | 


Brian Michael Olmstead 
Attorney for Defendant 
Neighborhood Legal Services Project 


{Notarial Certification] 
[Certificate of Service] 


[Filed May 4, 1965] 


G°MPLAINT FOR POSSESSION OF REAL EST*7* BLANK NO. 727 
seeo { “THE PARAGON,” Caaative pauntaene 


Biatrict of Columbia Court of Genera. Sessions 
CIVIL DIVISION, LANDLORD AND TENANT BRANCH 
500 Fourth Street, N. W., First Floor PLAINTIFF'S EXHIBIB 2 
2 WEE ee Filed May 4%, 1965 
1 Nathan Habib = ti(“‘<«‘“‘CSCXvomme C. Edwards 
“ . vs. . ~ 


. Plaintif LS Dic(endanta 
11106 Easecrest’ Drive’ _ : ' 770 Irving Sé | St N W 
Address a 
No. L. & T.24765-65 
COMPLAINT FOR POSSESSION OF REAL ESTATE 
District or COLUMBIA. sé.: 
H. Miller plaintff's agent 


being first duly sworn, states that plaintiff is San to the possession of premises No. 


770 Irving St N. W 
located in the District of Columbia, which the defendant holds without right. The premises are in - 


possession of the defendant, who holds them as a __ Month he 


‘Here indicate of tenan 
tenant of the plaintiff. a Sn 7 
If the tenancy is by written agreement or lease, check the following ground or grounds upon which 


possession is sought: 120.00 
{} Defendant's default in the wher i of rent, there being now gue rent in the sum of $ tiled. © 


for the period from — AG 
0 By reason of the following (explain fully) : 


Affiant also states: (check one of the following) 

2 That a notice to quit has been served upon the defendant as required by law. 

%]) That service of notice to quit has been specifically waived in writing. Affiant therefore says 
that ae is entitled to judgment for possession of said property (and for judgment ia the sam 


Cf for rent in arrears) and costs of this suit. 
(s) H. Miller 


FXMHAG (or Agent) , 
Subscribed and sworn to eee me this._4™ ~day of Maye 2 165 


Notary Public 


__Yvonne C. Edwards 


770 Irving St N W 


‘Address | 
You are hereby summoned to appear in this Court poy SNE day o__Msy , A.D. 1965, at 
9:30 A.M., to answer the Plaintiffs suit, and show why he should not have judgment against yosk tor the cause of action 
stated in his complaint for possession of the above-named premises (and for judgment in the si f$ 
for rent in arrears); and in case of your failure so to appear and answer, judgment will be ren agsinst you by default. 
abe Se this claim will be held in the Landlord and Tenant Branch, located on ry First Floor, 600 Fourth 
trect, N. 
If you have witnesses, books, receipts, or other writings bearing on this claim, you should bring them with you 
at the time of the hearing. 
If you admit the claim, but desire additional time to pay, you must come to the Court wd state the circumstances. 


You may come with or without a lawyer. 

The costs of this case now amount to $__................--..., and you are not required to pay more if you settle the 
claim before the hearing. 

If you desire any assistance in this matter, you should see the Clerk of the oy without ay 

Witness, the Honorable Chief Judge of said Court, metas day ot MBE 


A.D. 19 = 


Walter M. Bramhall ! 
| Clerk 


| 
William M. fede ow 
Herman Milldf thief Deputy Clerk 


» Attorney 
BRING THIS SUMMONS WITH YOU AT ALL TIMES 


COURT CLERK'S MEMORANDUM _ uo ute 


{Filed May 25, 1965} 


C MPLAINT FOR POSSESSION OF REAL ESTST® BLANK NO. 727 
2460 i “THE PARAGON.” Caaative Paintcas 


District of Columbis Court of Genera. Sessions 


CIVIL DIVISION, LANDLORD AND TENANT BRANCH 
500 Fourth Street, N. W., First Floor . Filed May 25, 1965 
Weshing‘on-sD AC Plaintiff's Exhibit 


__ Nathan Habib Yvonne C. Edwards 


Plaintiff Defendant 
121206 Beseorest ive Cn TO 10 Teving St_N. W. 


Te Address 
No. L. & T.._42754-65___ 
COMPLAINT FOR POSSESSION OF REAL ESTATE 
DIstTRIcT OF COLUMBIA. ss.: : 


SSS ee lersplaintit st saa cen (a 
being first duly sworn, states that plaintiff is entitled to the possession of premises No. 


7 ving Street NW. Ww. 


located in the District of Columbia, which the defendant holds without right. The premises are in 


possession of the defendant, who holds them as won thi yi: an eee 


(Here indicate of tenancy) 
tenant of the plaintiff. rai im 
If the tenancy is by written agreement or lease, check the following ground or grounds upon which 


possession is sought: 
Defendant’s default in the payment of rent, there being now due rent in the sum of ¢_120.00_ 00 


for the period from_____ 9/24 ty 6/24/65 
OD By reason of the following (explain fully) : 


Affiant also states: (check one of the following) 
{0 That a notice to quit has been served upon the defendant as required by law. 
xf) That service of notice to quit has been specifically waived in writing. Affiant therefore says 
that plaintiff is entitled to judgment for possession of said property (and for judgment ia the sum 
Ce en for rent in arrears) and costs of this suit. _ 
(s) H. Miller 
RURKY (or Agent) 
Subscribed and sworn to before me this.__25"day of______ May +, 19__~67, 


( 8 ) Daniel Bloom 


Notary Public 


SUMMONS 
__._Yvonne C. Edwards 


770 Irving St N W 


th 
You are hereby summoned to appear in this Court eno" ___day o_dune_ A.D. 1967 at 
9:30 A.M., to answer the Plaintiff’s suit, and show why he should not have judgment against you for the cause of action 
stated in his complaint for possession of the above-named premises (and for judgment in the sum of $0 
for rent in arrears); and in case of your failure so to appear and answer, judgment will be given against you by default. 
ate cena this claim will be held in the Landlord and Tenant Branch, located on the First Floor, 500 Fourth 
treet, N. . . ! 


If you have witnesses, books, receipts, or other writings bearing on this claim, you should| bring them with you 
at the time of the hearing. 
If you admit the claim, but desire additional time to pay, you must come to the Court and state the circumstances. 
You may come with or without a lawyer. 


The costs of this case now amount to $__.................... and you are not required to pay more if you settle the 
claim before the hearing. 


If ypu desire any assistance in this matter, you ‘should see the Clerk of the Court ‘without delay. 
| 


Witness, the Honorable Chiet Judge of said Court, the_29"'tay ot_ May 


A.D. 19__== Seo 
Walter M. Branhall 


William M. Nedrow - 


hie 
Herman Miller attorney c 


BRING THIS SUMMONS WITH YOU AT ALL TIMES 


COURT CLERK'S MEMORANDUM 


{Filed July 13, 1965} 


C“MPLAINT FOR POSSESSION OF REAL EST" = BLANK NO. 727 
9880 i “THE PARAGON,” Craativa PRinTeR® 


Biatrict of Columbis Court of Genera. Seasons 


CIVIL DIVISION, LANDLORD AND TENANT BRANCH 
500 Fourth Street, N. W., First Floor = 
"Washington, D.C. PLAINTI#’ Ss BAnThte/ fo. 4 


Yvonne C. Edwards 


Nathan Hab ib 
v8. 


Plaintiff — Defendant 


-___770 Irving Street N. W. 
Address Sa Rae RNa A Tar ese tal 
No. L. & T..20845-65 
COMPLAINT FOR POSSESSION OF REAL ESTATE 


DISTRICT OF COLUMBIA, 83.2 


pelt ce eae H. Miller plaintiff's agent = 
being first duly sworn, states that'plaintiff is entitled to the possession of premises No.___—______—_—- 
___ IO ving Street N. WwW. 
located in the District of Columbia, which the defendant holds without right. The premises are in 


possession of the defendant, who holds them as a Snonthlyss ye eae 


(Here indicate of tenancy) 
tenant of the plaintiff. ae u 
If the tenancy is by written agreement oz lease, check the following ground or grounds upon which 


possession is sought: , 
(D Defendant's default in the payment of rent, there being now due rent in the sum of $___..___ 


for the period from__-»___to____.___ a 
&X} By reason of the following (explain fully) : expiration 30 days notice to quit 


Affiant also states: (check one of the following) © 

That a notice to quit has been served upon the defendant as required by law. 

(CO That service of notice to quit has been specifically waived in writing. Affiant therefore says 
that plaintiff is entitled to judgment for possession of said property (and for judgment ia the sum 
Coe for rent in arrears) and costs of this suit. 

(s) H. Miller 


eet 
PRAM (or Agent) 
Subscribed and sworn to before me this._29" day of _dume 19.65 __. 


Daniel Bloom 


Notaru Public 


Sa 770 kirving Stan | 
Address 
You are hereby summoned to appear in this Court Pe  aieaay of July 65 


i , A. D. 19_——, at 
9:30 A.M., to answer the Plaintiff's suit, and show why he should not have judgment against you for the cause of action 
stated in his complaint for possession of the above-named premises (and for judgment in the sum of $ 
for rent in arrears); and in case of your failure so to appear and answer, judgment will be give against, you by default. 
ee caeinerarees this claim will be held in the Landlord and Tenant Branch, located on the First Floor, 500 Fourth 

treet, N. W. | 
If you have witnesses, books, receipts, or other writings bearing on this claim, you should bring them with you 

at the time of the hearing. 
If you admit the claim, but desire additional time to pay, you must come to the Court and state the circumstances. 

You may come with or without a lawyer. | 


| 
The costs of this case now amount to $—.-------—---—9 and you are not required to pay more if you settle the 
claim before the hearing. \ 
If you desire any assistance in this matter, you should see the Clerk of the Court without delay. 


a 
Witness, the Honorable Chief Judge of said Court, the 29 day of JUhe__ 
av.19 02 : 


Walter M. Bramhall 
Clerk 
By William M. ‘Nedrow 


______s— Herman Miller attorney Chief Deputy Clerk 


BRING THIS SUMMONS WITH YOU AT ALL TIMES i 


DATE 


7/13/65 


8/2/65 


8/2/65 


8/3/65 


fore trial finding for defendant Daly 


ifherefore txrxaix&x Judgment on 


8/9/65 


COURT CLERK'S MEMORANDUM fitiecs 


Default judgment 


Execution writ restitution 


agree that the motion ws is 


dispositive of trial, there- 


finding for defendant plus 


dosts 


GC “MPLAINT FOR POSSESSION OF REAL EST.~* BLANK NO. 727 
: 9000 “THE PARAGON. CALATIVE PRINTERO 


Sictrict of Golunbie Court of Genera. Srantons 


CIVIL DIVISION, LANDLORD AND TENANT BRANCH ‘ 
500 Fourth Street, N. W., First Floor 

Washington, D. Gr AINTIFF'S EXHIBIT No. 5 

Nathan Habib Yvonne C. Edwards 
SS 
i Defendant 
ing Street N. W. 

__1710 Irving | 


Coe FOR POSSESSION OF REAL ESTATE 


| 
DISTRICT OF COLUMBIA. s3.; 


ae _...._____«i#. Miller plaintiff's agent 


being fi first + duly sworn, states that plaintiff is entitled to the possession of premises No. 
jab 770 Irving Street N. W. SEE 
located in the District of Columbia, which the defendant holds without right. The premises are in 


possession of the defendant, who holds them as Soci month) y “manne ea aN 


(Here indicate type of ay 
tenant of the plaintiff. 


If the tenancy is by written agreement cr lease, check the following ground or grounds upon which 


* possession is sought: 120.00 
(4 Defendant's default in the payment of rent, there being now due rent in the ve CES A tmteetat land 


for the period from 1/245 et 8/24/ 65 


© By reason of the following (explain fully) : 


| 
Affiant also states: (check one of the following) . | 

0 That a notice to quit has been served upon the defendant as required by law. 

X) That service of notice to quit has been specifically waived in writing. Afiant therefore says 
that plaintiff is entitled to judgment for possession of said property (and for judgment ia the sum 
Ct for rent in arrears) and costs of this suit. | 

(s) H. Miller 
Rtatenyxor Agent) 
Subscribed and sworn to before me this...17" day of hg ee 19_67_ 
(s) Daniel Bloom | 


otary Public 


Yvonne C. Edwards 


You are hereby summoned to appear in this Court aOth _day of August ___ a. v.19 65. at 
9:30 A.M., to answer the Plaintiff's suit, and show why he should not have judgment against you for the cause of action 
stated in his complaint for possession of the above-named premises (and for judgment in the sum o! a 
for rent in arrears); and in case of your failure so to appear and answer, judgment will be given against you by default. 
The pone inen eos this claim will be held in the Landlord and Tenant Branch, located on the First Floor, 500 Fo 


Street, N. 
If you have witnesses, books, receipts, or other writings bearing on this claim, you should bring them with you 


at the time of the hearing. 
If you admit the claim, but desire additional time to pay, you must come to the Court and state the circumstances. 


You may come with or without a lawyer. 
The costs of this case now amount to $—....--.-----9 and you are not required to pay more if you settle the 


claim before the hearing. 
If you desire any assistance in this matter, you should see the Clerk of the Court without delay. 


th 
Witness, the Honorable Chief Judge of said Court, tht!” .day of AUS __ 
A.D. 19 


Walter M. Brawhall 


By William M. Nedrow 
Chief. Deputy Clerk 


Herman Miller , Attorney 
BRING THIS SUMMONS WITH YOU AT ALL TIMES 


COURT CLERK'S MEMORANDUM JUDGE 


8/30/65 Judgment by Default 

9/3/65 Motion continued 9/7/65 Writ ees 

| 

= 

es 
re 
SS 
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PLAINTIFF’S EXHIBIT 6 


August 3rd, 1965 


Mrs. Yvonne C. Edwards 
770 Irving Street, N.W. 
Washington, D.C. 


Dear Madam; — 


Please be informed that the undersigned, of whom you occupy 
the above premises as tenant, desires possession thereof. 


Therefore you are hereby given thirty (30) days notice to quit 

and vacate the said premises; said notice expires September 1965. 
Very truly yours, 

NATHAN HABIB 


/s/ Herman Miller 
Agent & Attorney 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
{Washington, D.C.; November 16, 17, 1965] 


* * 


[23] EVIDENCE ON BEHALF OF THE PLAINTIFF 


Thereupon 


NATHAN HABIB, 


the plaintiff, was called as a witness on his own behalf and, having 
been first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. MILLER: 

Q. What is your full name? A. My full name is Nathan Habib. 

Q. And where do you live, Mr. Habib? A. 11106 Easecrest 
Drive, Silver Spring, Maryland. 

* * OK 

{24] Q. Now, are you the owner of 770 Irving Street, North- 
west? A. Iam. 

Q. And were you such owner on March 23 and 24 of 1965? 
A. I was. 

* Ke OK 
{30] BY MR. OLMSTEAD: 

Q. Mr. Habib, you testified that there was an agreement which 
you signed with regard to this tenancy. When did you sign that 
agreement? A. ' The agreement was signed on the 24th of March. 

Q. At the 'time that you signed that agreement, who filled in 
the contents of the agreement? [31] A. Mrs. Dolores Davis. 

* * * 

[36] MR.'MILLER: Your Honor, at this time I should like 
to introduce in evidence the original records of this court in Land- 
lord and Tenant Case Number 34,765-65 between the same parties 


involving the same property, as Plaintiffs Exhibit 2. 
* OK 
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(The original court record in Landlord and Tenant Ac- 
tion No. 34,765-65 was marked Plaintiff's Exhibit 2 


and received in evidence.) 
** * 


([38] MR. MILLER: * * * At this time, your Honor, I should 
like to offer in evidence for the same purpose Landlord and Tenant 
Case between the same parties involving the same property filed on 
May 25, 1965, Landlord and Tenant Case Number 41,754-65, as 
Plaintiffs Exhibit 3. 


* OK OK | 


(The original court record in Landlord and Tenant Ac 
tion No. 41,754-65 was marked as Plaintiff's Exhibit 
3 and received in evidence.] 


[39] MR. MILLER: Your Honor please, I would like to offer 
for the same purpose the original record of this court in Landlord 
and Tenant Case Number 50845-65 between the same parties involy- 
ing the same property, which came up on July 13, 1965, as Plain- 


tiff’s Exhibit 4. 


MR. OLMSTEAD: No objection, your Honor. 
THE COURT: Admitted. 
(The original court record in Landlord and Tenant Ac- | 

tion No. 50845-65 was marked Plaintiff's Exhibit 4 | 

and received in evidence.) | 

MR. MILLER: Lastly, your Honor, I would like to offer in 
evidence as Plaintiffs Exhibit 5 the original record of this court in 
Landlord and Tenant Case Number 64732-65 between the same par- 
ties involving the same property. 
* * OK 


MR. OLMSTEAD: No objection. 


* ok 


| 
| 
Ok Ok 
| 
| 
| 
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(The original court record in Landlord and Tenant Ac- 
tion No. 64732-65 was marked Plaintiff's Exhibit 5 and 
received in evidence.) 

* * 
(The copy of the notice to quit dated August 3, 1965, 
was marked Plaintiff's Exhibit 6 and received in evi- 
dence.) 

* OK 
{43] BY MR. OLMSTEAD: 

Q. Mr. Habib, was the reason why you sent this notice to Mrs. 
Yvonne Edwards because she had gone to the Housing Division of 
the Department of Licenses and Inspections? 

* Oe O* 

THE WITNESS: No. 

Q. Mr. Habib, do you maintain that the reason why you [44] 
sent this notice to quit was because the tenant involved here was a 
delinquent tenant? 

* eK 

Q. Mr. Habib, I believe that you stated in a prior hearing of 

this matter that this tenant was the most delinquent tenant that 


you ever had in your experience. 
x Ok 


THE WITNESS: Yes. 


* OK 


[92] MR. MILLER: We rest, your Honor. This is the plain- 


tiff’s case. 
* *e * 


EVIDENCE ON BEHALF OF THE DEFENDANT 
Thereupon 
NATHAN HABIB, 


the plaintiff, was called as a witness by defense counsel and, having 
been duly sworn, was examined and testified further as follows: 
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DIRECT EXAMINATION 


BY MR. OLMSTEAD: 

Q. Mr. Habib, on August 3 of this year when you [93] in- 

structed your agent to send a letter to Mrs. Edwards informing her 
that you desired possession, did you not also instruct this same 

agent to send her a letter raising the rent to $200 per month? 


A. Yes. 


* * * | 


[100] THE COURT: (to Mr. Olmstead) You mean you don't 
have any testimony to the effect that this plaintiff here expressed 
the thought, either orally or in writing, that he was going — or, that 
he sent this notice because this tenant had made a complaint to the 
Housing authorities? 

“ MR. OLMSTEAD: That exact testimony, we do not have. 
* * * 
| 

[102] THE COURT: I can’t pass on all that, whether it is 

enough or not enough. I want some direct testimony here instead 


of going into all this minute detail. 
MR. MILLER: He says he doesn’t have any. 


ok | 


[103] THE COURT: I would like to have you, Mr. Olmstead, 
make a proffer here of the testimony, the evidence that you purport 
to bring out establishing the defense that the landlord, the plaintiff 
here, served a thirty-day notice upon the defendant for the sole rea- 
son that she made complaints to the Housing authorities. 

MR. OLMSTEAD: Your Honor, I am attempting to offer to “on 
Court the fact that the notice which the suit is based upon was file, 
immediately after a prior notice that was found to be invalid. * *'* 
Prior to that, on or about May first, a small slip of paper had been 
given to the defendant again telling her to vacate. This was sent 
three days after an order from the Plumbing Division had been sent 
to the owner ordering him to make repairs with regard to the plumb- 
ing. 


App. 22 


* kK 


{105] THE COURT: * * * Mr. Olmstead, we have a very sim- 
ple, clear-cut question, if your defense is a legal one — simply to 
bring [106] out testimony establishing the reason why the landlord 
sent this notice. I think by a few simple questions, you can find out 
from him. After receiving certain notices — is that the reason you 
sent the thirty-day notice to this defendant? 

* OR 

MR. OLMSTEAD: Your Honor, the landlord has already testi- 
fied with regard to the August 3rd notice, that his reason was not— 

THE COURT: Well, all right, he has denied it. Now, it’s up to 


you to establish that he did have that intention. 
* OR OK 


THE COURT: * * * If you have any direct testimony, I sug- 
gest that you put it on so that the jury will know where you are 
heading. * * *. 

If the defendant made complaints, let her testify as to what 


complaints she made and what happened after she made the com- 
plaints. That’s the whole story. 
* OK OK 

[107] THE COURT: First of all, * * * according to the state- 
ment you have made to the Court, at the time the defendant moved 
into the pemises there were a number of things which she alleges the 
landlord was supposed to do. 

MR. OLSTEAD: Yes, your Honor. 

THE COURT: And that she would check from day to day to 
see whether they had been done or they hadn’t been done. 

MR. OLMSTEAD: That’s right. 

THE COURT: But notwithstanding that fact, she still moved 
into the property. Is that correct? 

MR. OLMSTEAD: Yes, your Honor. 
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THE COURT: I don’t understand that. That’s why I am point! 
ing out that what went on before this lady took possession and before 
she got this notice, I don’t see where it is material. It may be on rebut 
tal or something of that sort, but not at this stage of the game. | 

I suggest that you proceed with the presentation of your evidence 
tending to establish your defense * * * that as a result of complaints 
made by this tenant, the defendant, that the landlord served a thirty- 
day notice upon her, thereby — of course, from the legal standpoint, | 
your contention is that she is denied her [108] constitutional right 
to make complaints and, therefore, that deprives this plaintiff of the 
right to possession of the premises under the circumstances. Does that 
fairly state your position? 

MR. OLMSTEAD: Yes, your Honor. * * *. 

[109] * ok OK 

THE COURT: Mr. Olmstead, before we proceed any [110] 
further, the Court would like to know what the defense position is 
with respect to the lease and the notice. In other words, is the de- 


fense questioning the existence of a rental agreement and the serv- ; 


ice of a proper thirty-day notice? 
Ok ok 


MR. OLMSTEAD: Your Honor, we would wish to prove that 
the agreement which was entered into was intended to be a month; 
ly rental agreement. | 

THE COURT: Well, there’s no question about that. That’s 
agreed; isn’t it, that it was a monthly rental agreement? 

* OK OK 

[114] THE COURT: What about the notice? 

MR. OLMSTEAD: Well, the notice — since the rental date is| 
the 24th, we are not contesting the fact that it was sent and received) 
and that it was to expire on the 24th. In other words, the notice 
would have been invalid if it was another rent date. * * * 

THE COURT: All right. Then, as I understand it, the pres 
ent status of the case is that it is agreed that there was a rental 


App. 24 


agreement — a monthly rental agreement between the parties com- 
mencing on the 24th of a given month and that a proper thirty-day 
notice has been served. 

MR. OLMSTEAD: Yes. your Honor. 

THE COURT: Is that correct? 

MR. OLMSTEAD: Yes. your Honor. 

THE COURT: All right. Now. we come to the question of 
the defense here on the propriety of the service of the thirty-day 
notice. 

{115] MR. OLMSTEAD: Your Honor, we are not question- 
ing the propriety of the service. 

* * OK 

{117} MR. MILLER: Title 45-902, D.C. Code, reads as fol- 
lows — this deals, your Honor, with a tenancy from month to 
month — 


i “A tenancy from month to month, or from quarter to 
quarter, may be terminated by a thirty days’ notice in 


writing from the landlord to the tenant to quit, or by 
such a notice from the tenant to the landlord of his in- 
tention to quit, said notice to expire, in either case, on 
the day of the month from which such tenancy com- 
menced to run.” 


I started to cite to your Honor Rubenstein v. Swagart. It’s found 
at 72 Atlantic Second at page 690. This case says, your Honor, that 
once a valid thirty days’ notice is given and it expires, the tenant’s right 
to stay there is terminated. 


* oe 


[148] THE COURT: Well, let me ask you this question, * * * 
Do you agree, first of all, that under the section of the Code on 
which the plaintiff is relying that a thirty-day notice could have been 
served upon this defendant without giving any reason, assuming for 
the sake of atgument here that he did advise her, directly or indirect- 
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ly, that the reason she was given the notice was that she had reported 
a violation of the housing regulations to the Housing authorities? | 
MR. OLMSTEAD: Yes, your Honor. | 

x KOK | 

[181 RULING OF THE COURT | 
| 

| 


THE COURT: We have before us the simple proposition, [182] 
as we see it, as to whether or not objection should be sustained to thé 


admission of testimony as to the possible reasons why the landlord 


gave this notice seeking possession of the property. 


Now, in so far as Judge Greene’s memorandum is concerned, if 
our views are inconsistent with his, why, we feel that the case is now! 
on trial; we have heard the testimony of the plaintiff, and we have 
reached the point of the defendant offering evidence in support of 
her contention. We feel that the trial court is at all times required 
to rule on the admissibility of evidence, and if Judge Greene’s mem- 
orandum is to be construed by this Court that this Court is deprived 
of that right, why, we must disagree with it with all due respect, of 
course, to our colleague. | 

We feel, as we perhaps have indicated, that the motion before 
Judge Greene was simply a motion to vacate a default judgment, 
and under the rules of the Landlord and Tenant Branch of this 
Court a prerequisite to the consideration of granting such a mo-! 
tion was not that an adequate defense be presented as a part of 
the motion, or such defense as, if established, would defeat the | 
plaintiff's claim. That is not required. And while the rule may 
be used as a guide for the Court considering such motion, it is | 
not required as a matter of law to make such a ruling. 

And, as I say, with due respect to Judge Greene, I [183] feel 
that his views on that are gratuitous and, certainly, do not carry any 
more weight than dictum in an appellate case where the views of 
| 


the minority are expressed. It is simply an opinion expressed b! 
him. | 
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But assuming that it was a part of the requirement of the Court 
in making a ruling on that motion, we still feel that we have the 
duty to rule while in the trial of the case, as I mentioned, on the 
admissibility of any evidence, and if that ruling happens to bear on 
part of the ruling of the Court on the motion and is inconsistent 
with it, I think the trial court still has the right to do so. 

Now, with respect to the position of the plaintiff here on this 
objection, there was a contract entered into between plaintiff and 
defendant, and a part of that contract provided that either party, 
where there was no default by the lessee, could give a thirty-day 
notice to vacate the premises. There is no provision in that con- 
tract whereby either party is required to give a reason as to why 
he wants possession or why he wants to vacate the property. 

In addition to that, there is a provision in the Code, which is 
known to all/of us, which provides that a tenancy from month to 
month may be terminated on a thirty-day notice and that the land- 
lord may recover possession in this court. The Code does not re- 


quire that a reason for termination be given by either party. 


[184] Now, assuming that in this case the defendant may es- 
tablish the fact that the landlord’s reason for giving this notice was 
that she had reported a violation of the housing regulations to the 
Housing authorities, I don’t think that either party, under the law 
or under the provisions of the contract here, is given a greater right 
where the reasons are stated for the service of the notice and the 
desire for possession or to vacate, than where no reason is given. I 
don’t think that you can arbitrarily read into the Code provision 
such an inference, or into the contract. 

So, it is our opinion that any testimony bearing on the land- 
jord’s reason; or offer to establish the landlord’s reason, for seeking 
possession is inadmissible not only under the Code of the District 
of Columbia, but under the existing law in the District of Colum- 
bia. No authority has been shown us, either legislative authority 
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or Code authority or opinions of any court, which decides that is- 
sue to the contrary. 

Further, under the terms of the contract, this was a month- 
to-month agreement. Of course, if it had been a lease for a year, 
the landlord would not gain possession by giving a notice. The | 
only way there possession could be obtained or sought would be | 
by violation of the terms of the lease. But, here, the parties each | 
agreed to enter into this type of contract, month-to-month, with 
the rights equal on both sides. | 

And while — this is only a secondary reason for our [185] 
ruling — while it cannot, of course, be said that the defendant here 
had not waived any constitutional right in this case to report viola- 
tion of the law, there is no question but what she has that right. 
But we feel that, so far as she might feel that there was any arbi- | 
trary action on the part of the landlord as a result of the exercise | 
of her constitutional right, she has waived any objection to it. She | 
voluntarily entered into the agreement and she is entitled to the 
same rights under the contract, of course, as the landlord is. We 
feel that, as a secondary reason, she has waived any rights she might i 
have to object to the landlord asserting any reason why he seeks | 
possession of his property by way of service of a thirty-day notice. | 

We could continue giving observations here, but I don’t think 


it would add up to anything more than what we have already said, 
* * OK 


| 
| 
| 
| 
| 
ir 


We sustain objection to the admission of any testimony on be- 
half of the defendant as to the landlord’s reasons for seeking posses- 
sion. 

* * OK | 

[190] THE COURT: * * * All right. Are we ready to pro-: 
ceed with the defense case? If you have any further testimony to 
offer, why, we will hear it. 
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[192] MOTION FOR A DIRECTED VERDICT 
IN FAVOR OF THE PLAINTIFF 
* kOe 
MR. OLMSTEAD: Objection. We would object to that, your 
Honor. The defense would rest, but we would object to such a mo- 
tion. 
* * * 
[193] THE COURT: Yes. But, I say, what is there to go to 
the jury? Is there an issue of fact for the jury? 
MR. OLMSTEAD: No, your Honor. I don’t believe that there 
is. 
THE COURT: Then why do you object to the motion? 
MR. OLMSTEAD: Well, the motion was for an instruction to 
the jury — 
Oe 


Your Honor, I would request the Court to direct a verdict for 
the defendant in this instance. 
THE COURT: On what ground? 


* Oe OK 
{194} MR. OLMSTEAD: No, your Honor, we have no evi- 
dence. We maintain that this is the burden on the plaintiff to prove. 
THE COURT: Well, there has been offered and admitted in evi- 
dence a thirty-day notice. 
* OR OF 
{195} THE COURT: Well, we have no alternative here. The 
plaintiff has made out a prima facie case, and that prima facie case 
has not been overcome by the defendant. In fact, no evidence has 
been offered or admitted. We have no alternative but to grant the 
motion. 
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[197] THE COURT: * * * So, at this time we direct you to 
bring in a verdict for the plaintiff in this case. Is that your verdict, 
so say you all? 

THE JURORS: Yes. 
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QUESTIONS PRESENTED 


In the opinion of the District of Columbia, as amicus curiae, the 
questions presented are: 

1. Whether established public policy considerations preclude 
judicial enforcement of an eviction action taken in retaliation for the 
tenant’s complaints to the District of Columbia Government of housing 
code violations. 

2. Whether judicial enforcement of such a retaliatory eviction 
constitutes governmental action in violation of the tenant's constitutional 


rights. 
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No. 20,883 


YVONNE °C. EDWARDS, 
‘Appellant, 
v. 
NATHAN HABIB, 


Appellee. 


Appeal From The District Of Columbi 
Court Of Appeals 


BRIEF FOR DISTRICT OF COLUMBIA, AMICUS CURIAE. 


STATEMENT OF THE CASE 
In March 1965, appellant became the tenant of appellee pursuant 
to a leasing agreement which gave rise toa month-to-month tenancy 
(R. 269-272, 333). Sometime thereafter, appellee gave appellant a 
30-day notice to quit the leased premises (R. 338). Upon her failure 
to vacate, appellee, on September 25, 1965, filed in the Landlord and 
Tenant Branch of the District of Columbia Court of General Sessions a 


complaint seeking possession of the premises (R. 285). At trial, the 


court refused to permit appellant to establish that, as alleged in her 
answer, she was evicted in retaliation for complaining to the District 
of Columbia Housing Division of the landlord's housing code violations 
on the leased premises, and directed a verdict in favor of the appellee 
(R. 269, 270, 275, 276, 281, 282). . The District of Columbia Court of 
Appeals affirmed, and this Court granted appellant's petition for the 


allowance of an appeal. 


SUMMARY OF THE ARGUMENT 
Eviction in retaliation for a tenant's complaints to the District 
of Columbia Housing Division frustrates the tenant's fundamental right 
to inform and petition her local government. If this kind of eviction is 


countenanced by the courts, and tenants may be thus penalized, effective 


housing code enforcement by the District will be dealt a severe blow in 


clear CODEC AR CRIS: of compelling public policy considerations, including 
those recently articulated by the Supreme Court in Camara v. Mun ape 
Court, 387 U.S. 523, (1967). These public policy considerations pro- 
vide this Couxt with ample justification for discouraging, by the exer- 
cise of its supervisory power, the practice of retaliatory eviction, 
should it undertake to decide the case on non-constitutional grounds. 


In this respect, no meaningful distinction can be made between a leasing 


agreement which specifically permits eviction of a tenant who reports 
the landlord's housing violations, and one which, while silent as to such 
a provision, is BERET Serene to be enforced in order to retaliate 
against the complaining tenant. In. either event, both equity and public 
policy preclude the courts. from assisting the landlord i in n enforcing his 


EEE? to evict. 


Moreover, judicial enforcement of such a retaliatory eviction 


constitutes governmental aetion in violation of constitutional rights. 
Ih this respect, there cannot be overlooked the appellee's vast housing 
business, Ere serious shortage of low income howssng in the District, 

se substantial relationship between tenants' complaints and effective : 


housing ood enforcement, the strong public interest involved in housing 


generally, a the fundamental character of the tenants’ right to inform 
his government of ROUesne, code violations. No legitimate countervailing 
interest can ‘be advanced in favor of the landlord. His relationship 

with his hundreds of tenants is, at best, superficial, since he has little 
concern about the identity of those to whom he rents? A consideration 
of all these factors in acs totality will compel the conclusion that 
eee SEATS of the landlord's election to evict in retaliation 

for reporting housing code violations constitutes eae involvement 


of a sufficiently significant ava to constitute Government cae 
| 


ARGUMENT 
I 
An eviction in retaliation for the tenant's 


complaints of housing code violations 
by the landlord contravenes firmly es- 


tablished public policy considerations 


and, aS such, cannot be countenanced 
by the courts. 


In affirming the judgment in favor of the landlord, the District 
of Columbia Court of Appeals ruled that the trial judge properly excluded 
the tenant's proffered evidence as to the landlord's motive for the evic- 
tion. By this evidence, the tenant sought to establish that the landlord's 
purpose in giving notice to quit was to retaliate for the tenant's com- 
plaints to the District of Columbia Housing Division. Itis the position 
of the District of Columbia as amicus curiae that the tenant's evidence 


should have been admitted and that this Court, in the exercise of its 


supervisory power, has ample basis for discouraging the pernicious 


type of retaliatory eviction here claimed :to exist. If the Court adopts 
this position, it will be unnecessary to reach the constitutional issues 
involved. See Alma Motor Co. v. Timken Co., 329 U. S. 129, 136 
(1946); Bush v. Texas, 372 U. S. 586, 590 (1963). 

In Hurd v.. Hodge, 334 U. S. 24 (1948), the Supreme Court held 


that judicial enforcement of restrictive covenants in the District of Co- 


lumbia is prohibited by the Civil Rights Act. However, the Court:also: 
noted that its holding could be equally justified by its supervisory power, 


stating: 


Maes ‘[E]ven in the absence of the statute, _ 
there are other considerations which would in- 
dicate that enforcement of restrictive covenants) 
in these cases is judicial action contrary to the | 
public policy of the United States, and as such | 
shouldbe corrected by this Court in the exer-_- 
cise of its supervisory powers over the courts 
of the District of Columbia. The power of the - 
federal courts to enforce the terms of private. 
agreements is at all times exercised subject 
to the restrictions and limitations of the pub- 
lic policy of the United States as manifested 
in the Constitution, treaties, federal statutes, 
and applicable:legal precedents. Where the 
enforcement of private agreements would be 
violative of that policy, it is the obligation of 
courts to refrain from such. exertions of ju- 
dicial power." [Footnotes omitted. ) 334 
U. S. at 34-35. 5-8) 


In support of this thesis the Court cited several of its previous ; 


decisions in which it refused to enforce agreements on the ground that 
they were violative of public policy, id. at 335, footnote 18 The ine 
stant case does not involve a leasing agreement containing * provision 
authorizing the tenant's eviction in the event he reports the landord' 
housing violations to the District. However, no meaningful distinction 
can be made between a contract containing a provision of this kind and 


one which is sought to be enforced under circumstances which could not 


have been lawfully agreed to by means of such a provision. In either 
event, as Burt v. Union Central Life Insurance Co., 187 U. S. 362 
(1902), one of thecases relied on by the Supreme Court in Hurd, makes 
plain, the same deleterious influence on public policy will be brought to 
bear if the Court's supervisory power is withheld. And see Williston 
on Contracts, Revised Ed. (1938), Vol. 6, § 1761. 

The policy considerations which warrant the exercise of this 
Court's supervisory power are compelling indeed. Enshrined in the 
Constitution is a fundamental right of citizens to inform their govern- 
ment of violations of law, and the importance of this right, together 
with the need to encourage its exercise, has been consistently stressed 


by the Supreme Court in its decisions throughout the years. See Vogel 


v. Gruaz, 110 U. S. 311 (1884); In re Quarles and Butler, 158 U. S. 


532 (1895); Roviaro v. United States, 353 U. S. 53 (1957); McCray v. 
Illinois, 386 U. S. 300 (1967). Certainly then, any judicial action 
which encourages the threatening or penalizing of those who inform their 
government of housing code violations seriously undermines effective 
law enforcement. The strong public interest involved in housing, the 
inadequacy of local housing conditions, the vast number of low income 
families affected thereby, and the dire need for effective housing code 


enforcement have been made crystal clear in the brief of the appellant 


(pp. 36-41, 56-60) and in the brief of the National Capital Area Civil 
Liberties Defense and Education Fund as amicus curiae (ep. 13-18, 
31-33). And see Rosenthal and Secrest, Retaliatory Evictions and the 
Reporting of Housing Violations in the District of Columbia, 36 G. W. 
Law Rev. 190 (1967); ad Young, Retaliatory Eviction--Is aesora 
Lagging Behind, 18 Hastings L. J. 700, each of which discusses the 
neat canoe Tee | 
As the entity charged with the obligation of effective housing code 
enforcement, the District of Columbia emphasizes that a consideration 
of the instant case in the light of Camara v. Municipal Court, 387 U. S. 


523 (1967), will further point up the immensity of the policy consider- 


ations involved. In Camara, the Supreme Court held that, if voluntary 
entry is denied, a municipal housing inspector is required to obtain a 
search warrant as a prerequisite to inspection. In so holding, the 
Court applied a "reasonableness standard" which, as the Court put it, 
involves "balancing the need to search against the invasion whick the 
search entails.'' The Court by no means discounted the need for 


effective housing code enforcement and, in fact, stressed such a need 


(387 U. S. at 535-538). However, the Court concluded that a require- 
| 
ment that housing inspectors obtain warrants in instances where building 
occupants refused them access would not militate against such enforce- 


ment, observing that: 


" * * * [Most citizens allow inspections of 
their property without a warrant. Thus, as 
2 practical matter and in light of the Fourth 
Amendment's requirement that a warrant 
specify the property to be searched, it seems 
likely that warrants should normally be sought 
only after entry is refused * ** ." 387 U. S. 
at 539. 


Applying these considerations here, it is manifest that, if land- 


lords may evict tenants’ in retaliation for reporting violations, they may 
evict them for admitting to the leased premises housing inspectors who 
lack warrants. Such a practice will unmistakably produce a crippling 
effect on effective housing code enforcement in clear contravention of 
the spirit of Camara and should not be encouraged. : 

It is no answer to say that, because landlords may evict for no 


reason at all, they may evict for illegal reasons. In Abstract Invest- 


1 Even before Camara was decided, Judge Greene succinctly 
pointed out the magnitude of the problem involved in his opinion in sup- 
port of his ruling setting aside the tenant's default judgment, stating that: 


"An eviction of defendant under the cir- 
cumstances of this case would not only pun- 
ish her for making the complaint; it would 
also stand as a warning to others not to be 
so bold in the future. As such, it would 
be bound to impair the ability of the govern- 
ment efficiently to enforce the laws pro- 
tecting the safe and sanitary condition of 
housing.” (Page 11.) 


ment Co. v. Hutchinson, 204 Cal. App. 2d 242, 22 Cal. Reptr. 309 


| 
(1962), as here, a statute permitted eviction for no reason at all. The 


question presented was whether the tenant should be permitted to es- 


tablish that the eviction action was taken solely because of his race. 
In answering the question in the affirmative, on the basis of 
and equitable considerations, the court relied on a Supreme 


precedent, stating: 


In the case at bar plaintiff's right to dis- 
possess defendant rests upon statutory grounds» 
which, without the interjection of the issue of 
discrimination absolutely entitled the plaintiff 
to judgment. The trial court apparently be- 
lieved that it could not examine into plaintiff's 
motives since plaintiff was acting entirely 
within the law. However in Gomillion v. 
Lightfoot, 364 U. S. 339, 347-348, 81S. Ct. 
125, 130, 5 L. Ed. 2d 110, the Supreme Court | 
of the United States held that ' "Acts generally 
lawful may become unlawful when done to ac- 
complish an unlawful end [citing case], anda 
constitutional power cannot be used by way of 
condition to attain an unconstitutional result." ' * * * " 
22 Cal. Reptr. at 312. 


A like rationale is applicable here. 
Clearly, therefore, even apart from the constitutional consider- 

ations which militate against judicial enforcement of retaliatory eviction 

(see Argument II, infra), there is ample basis for elimination of this 


pernicious practice by the exercise of this Court's supervisory power. 


Here, the strong policy considerations present require the exercise of 


such power. 


na 


Judicial enforcement of an eviction in retali- 
ation for the tenant's complaints against 


the landlord for housing violations contra- 
venes the Constitution. 


It is a well established principle of constitutional law that the 


Government may not encourage or promote private discrimination or 


other individual misconduct which violates fundamental rights. As the 
Supreme Court has made clear, it is not essential that the Government's 
involvement be exclusive or direct. As long as such involvement sig- 
nificantly abets the tainted practice in which the individual has engaged, 
the Constitution is violated. See United States v. Guest, 383 U. S. 

745, 756-757 (1966). 

Equally settled is the proposition that unconstitutional involve- 
ment may emanate from the Government's judicial branch as well as 
from its executive and legislative branches. See Shelley v. Kramer, 
334 U. S. 1 (1948);. Barrows v. Jackson, 346. U. S. 249 (1953). Ih 
these cases the Supreme Court held that the Government's judicial 
branch would be unconstitutionally promoting racial discrimination if it 


enforced restrictive covenants. 


In State v. Brown, 195 A. 24379 (Del., 1963), the question in- 


volved was whether the judiciary of the State could constitutionally en- 
| 


tertain a trespass prosecution against a person who is denied service 


| 
and requested to leave a restaurant solely because of his race. Re- 


fusing to abet the restaurant owner in his private choice to discriminate, 


the court said (195 A. 2d at 386): 


'In the instant case, as in Barrows, ju- | 
dicial action by the State to prosecute and 
convict defendant for trespass would consti- 
tute an encouragement of the actions of the 
proprietor in excluding defendant upon | 
racially discriminatory grounds. This the 
State cannot do. As we have previously 
held, the owner or proprietor of a place of 
public accommodation, with the exceptions 
noted, may not be compelled by the State to 
accept patrons who are personally offensive 
to him or to his customers. It is equally 
true, therefore, that the State may not com- 
pel the Negro patron to leave the place of 
public accommodation. To do so would 


place the weight of State power behind the 
discriminatory action of the owner or pro- 
prietor. W 


In Abstract Investment Co. v. Hutchinson, 204 Cal. 


242, 22 Cal. Reptr. 309 (1962), the court, relying on Shelley and 
Barrows, supra, applied the same rationale in a landlord-tenant context 


by refusing to enforce an eviction, the sole basis of which was the 


| 
tenant's race. 


- And in Tarver v. G & C Construction Corp. (1964), the United 
States. District Court for the Southern District of New York, in an un- 
reported opinion (a copy of which has been provided this Court by appel- 
lant), enjoined a retaliatory eviction motivated by the tenant's complaint 
to the local health department about an unsanitary condition on the 
leased premises which the landlord had failed to abate. In granting the 
tenant’s motion for a preliminary injunction, the court reasoned that 
any judicial enforcement of such a retaliatory eviction would constitute 
unconstitutional governmental action. The court said: 

1 * * * Patently eviction requires the action 
of State courts and State judicial officers, 
acting in their official capacities, and is action 
of the State'within the meaning of the Fourteenth 
Amendment. Shelley v. Kraemer, 334 U. S.1 
(1948). If the Tarvers are evicted by State 
court proceedings prior to the trial of action, 
a final decree in favor of plaintiffs would be 
futile. ***" 
As the Supreme ‘Court-has noted, only by "sifting facts and 
weighing circumstances" can it be determined whether the governmental 


involvement in individual conduct is of such significance that it reaches 


unconstitutional proportions. Reitman v. Mulkey, 387 U. S. 368, 378 


(1967); Burton v. Wilmington Parking Authority, 365 U. S. 715, 722 


(1961). This determination, of course, can be made in the case at 


bar by balancing the conflicting interests of the public and the landlord, 


and by assessing the impact of the landlord's conduct on the public wel- 
fare in relation to any curtailment of the landlord's property rights. 

See Henkin, Shelley v. Kramer: Notes for a Revised Opinion, 110 U. 

Pa. L. Rev. 473; compare opinion of Judge Greene in support of his 
ruling on appellant's motion to set aside the default judgment (pp. 6, 7). 
An appraisal of all the relevant factors which the instant case depicts 
will demonstrate that, on balance, the public interests involved markedly 


outweigh any private interests of the landlord. For this reason, the 


decision of the court below fosters and encourages the pernicious prac- 


tice of retaliatory eviction in a manner sufficient to carry governmental 
responsibility under the Constitution. | 
A tenant has a fundamental right conferred by the Constitution to 
inform his government of the landlord's housing violations on the leased 
premises. See cases cited on page 6 of Argument I, supra. The im- 


portance of protecting this right cannot be seriously questioned when it 


is considered that in fiscal 1966 alone local citizens complained to the 


District Government of 42,355 housing violations. See Housing in the 


District of Columbia, Hearings before the Sub-Committee on Business 


and Commerce of the Senate Committee of the District of Columbia, 

2 | 
89th Cong., 2nd Sess., at pp. 52-53 (1966). 
ae SEG A 


2 Records of the District's Housing Division show that in fiscal 
1967 citizens complained of 54, 404 housing violations. 


In assessing the impact of the landlord's conduct on the public 
welfare, there cannot be overlooked the highly significant circumstance 
that here involved is a housing business which rents innumerable units 
in low income areas of the District of Columbia. Appellee himself 
recently testified before a congressional committee-that he owns more 
than 300 local rental units in low income areas valued at over 1.7 
million dollars. See Senate Hearings, supra, at 168, 169, 189, 392. 

In this respect, the case is quite unlike that hypothesized by Justice 
Douglass “where a man with a bicycle or a car or a stock certificate 
or even a log cabin asserts the right to deal with whomever he pleases." 


Reitman v. Mulkey, 387 U. S. at 381 (concurring opinion). 


This case more logically falls within the rationale of Marsh v. 


Alabama, 326 U. S. 501 (1946), wherein a town owned by a private 
company sought to preclude the distribution of religious literature by 
Jehovah's Witnesses. The Court rejected the contention that the rights 
of the town's management were co-extensive with those of a private 
homeowner, Stating that: . 
'"* * * The more an owner, for his advan- — 

tage, opens up his property for use by the pub- 

lic in general, the more do his rights become 

circumscribed by the statutory and constitu- 


tional rights of those who use it. ** *'" 326 
U. S. at 506. | 


In discussing the kind of significant governmental involvement 
in individual conduct which can take on constitutional proportions, the 
commentators have drawn an analogy between the company-Gwned town 
in Marsh, supra, and the housing business which rents multiple dwelling 
units. See Horowitz, Fourteenth Amendment Aspects of Racial Dis- 
crimination in Private Housing, 52 Calif. L. Rev. 1, 31; Horowitz, 
The Misleading Search for State Action, 30 So. Cal. L. Rev. 208, 218 
(1957); Williams, Comments on Mulkey v. Reitman, a Recent Develop- 


ment in State Action Theory, 14U.C.L.A. L. Rev. 26, 35, 36; com- 


pare Henkin, Shelley v. Kramer: Notes for a Revised Opinion, 110 U. 
Pa. L. Rev. 473, 498. This analogy is certainly apposite here. Cf. 


Gould v. DeBeve, 117 U. S. App. D. C. 360, 330 F. 2d 826, 830 (1964). 


Moreover, the degree of injury to a specific tenant in a specific 


place and at a specific time logically depends upon the overall availability 


to him of housing in the community. Thus, the existence ot local housing 


shortages cannot be overlooked, since the tenar tenant's inaccessibility to the 


housing -market obviously sharpens the impact: of the ee practice 
EWES he has been subjected. 52 Calif. ‘i. Rev. 1, supra | » 28-29. 
ot 


“There is unquestionably a shortage of low income housing = the District 
of Columbia. See Rosenthal and Secrest, Retaliatory Evictions and the 
| 


Reporting of Housing Code Violations in the District of Columbia, 36 
| 


G. W. L. Rev..190, in which the authors quote from the recent report 
of the National Capital Planning:-Commission on local housing problems. 

On the other hand, no legitimate countervailing interests can be. 
advanced in favor.of the landlord. -As the owner of over 300 rental 
units, appellee has, at-best, a superficial relationship with his tenants — 
rather than an intimate‘one. The elements of private choice on his 
part, therefore, would not be unreasonably curtailed by the refusal of 
the court below to enforce his election to evict in retaliation for re- 
porting housing code violations. See 110 U. Pa. L. Rev. 473, supra, 
at 499; 52 Calif. L. Rev. 1, supra, at 31. 

Certainly then, armed as it is with the knowledge of the facts and 
circumstances concerning local housing problems and the milieu in — 
which appeliant operates, this Court can appropriately assess the "po- 


tential impact' of.an eviction in retaliation for the tenant's complaints 


to the local housing authorities. Reitman v. Mulkey, supra, 387 U. S. 


at 328. - Upon balancing the factors previously discussed, the Court 

will have ample basis for the conclusion that a retaliatory eviction. by 
appellee,.if permitted to be enforced by the courts, will have a sub- 
stantial adverse effect on low income housing in the District of Columbia. 
Yet, in concluding that evidence of.a retaliatory motive on the part of 


the landlord has no bearing on his right to evict, the lower court has, 


in effect, shielded and encouraged the practice of retaliatory eviction: 
The placement of judicial power behind this practice unmistakably gives 
rise to significant governmental action in violation of Serene 


rights. 


CONCLUSION 
Upon the foregoing, it is respectfully submitted that the judgment 


of the District of Columbia Court of Appeals should be reversed and the 
case remanded to the Court of General Sessions for a new trial at which 


the tenant may introduce evidence on the issue of the landlord's motives 
! 


in seeking eviction. 
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QUESTIONS PRESENTED 


This brief is addressed to the following 
questions: 

I. Should D.C. Code §§ 45-902, 45-910 ana 
11-735 be construed as permitting or requiring eviction 
even where the motive of the landlord in instituting 
the eviction proceedings is retaliation against the 
tenant for informing municipal authorities of housing 
code violations? 

2. Is judicial eviction of a tenant by a 
landlord in retaliation for exercising her constitu- 
tional rights permissible under the First, Fourth and 
Pifth Amendments? 

We submit that both of these questions should 


be answered in the negative. 


(1) Retaliatory Eviction is Governmental 
Action Which Abridges the Freedom of | 
Expression Guaranteed By the First 
Waele s 5 5 6 5 A SS So Sl 25 

| 

(2) Retaliatory Eviction is an Unreasonable 
Seizure of the Appellant's Home Pro-/| 
hibited by the Fourth Amendment .. . 34 

| 

(3) Retaliatory Eviction is a Deprivation 
of Appellant's Liberty and Property | 
Interests Without Due Process of Law| 
Prohibited by the Fifth Amendment . . 39 
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PRELIMINARY STATEMENT 
This case has attracted national interest among 
those concerned with achieving a proper balance between the 
* 


respective rights of landlords and tenants in urban slums. 


of See, e.g., Tenants' Rights: Legal Tools for Better 
ousing, Report on a National Conference on Legal Rights 

of Tenants, U.S. Government Printing Office, 1 (1967), 
Housing for the Poor: Rights and Remedies, N.Y.U. Welfare 
Law Supp. No. 1 (1967); Housing in the District of Columbia, 
Hearings Before the Subcommittee on Business and Commerce 
of the Senate Committee on the District of Columbia, 89th 
Cong., 2a Sess., (1966); Schoshinski, Remedies of the 
Indigent Tenant: Proposal for Change, 54 Geo. L.J. 519, 

543 (1966). 
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On one side, this case involves a landlord's assert 


of a virtually absolute right to the use and disposition 
of his property, including the unrestrained right to 
disposess a month-to-month tenant from her rented home 
upon thirty days' notice, irrespective of his motive 

in so doing. On the other side, a leasehold tenant, 
claiming that her landlord is endeavoring to punish her 
for reporting housing code violations to the government, 
seeks to establish the landlord's retaliatory motive as 
a defense to the eviction action against her. : 

The National Capital Area Civil Liberties De- 
fense and Education Fund is a private, nonpartisan organi- 
zation engaged in defending and advancing the cause of 
civil liberties through litigation and public education 
programs. It is a newly formed tax-exempt organization 
which has taken over all litigation formerly handed by 
the local affiliate of the American Civil Liberties Union. 
We file this brief as Amicus Curiae because the resolution 
of the important questions of public policy and fundamental 
personal rights involved in the case will have a signifi- 
cant effect on the welfare and rights of many sneer ene 
of citizens of the District of Columbia and elsewhere in 
the United States. | 
Leave to file this brief was granted by order 
of the Court dated October 10, 1967. 
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STATEMENT OF THE CASE 
The appellee, Nathan Habib, filed this action 
in the Landlord and Tenant Branch of the D.C. Court of 
General Sessions to recover possession of a house rented 
by the appellant, Yvonne C. Edwards, on a month-to-month 
tenancy. The action, authorized by D.C. Code §§ 45-929 
and 11-735, was based on the expiration of a notice to 


quit as provided in D.C. Code § 45-902. 


After entry of a default judgment against the 


appellant, Judge Greene of the Landlord and Tenant Court 
granted her motion to reopen the case, holding that the 
failure of the appellant or her attorney to make a timely 
court appearance was excusable, and that her claim of 
retaliation on the part of the landlord was sufficient, 
if proved, to bar the claim. Judge Greene's opinion is 
reproduced as an’ appendix to the appellant's brief. The 
default judgment was set aside and the case set for trial 
on a new date. 

At the trial the appellant sought to prove 
that the appellee had given notice and instituted the 
eviction proceedings to retaliate against her for alert- 
ing the District of Columbia Department of Licenses and 
Inspections to conditions existing at the leased premises 


in violation of the housing regulations. She argued that 


ey a 


eviction in such circumstances was not authorized by 
law and would violate her constitutional rights. The 
evidence of retaliation was excluded by the judge pre- 
siding at the trial, and a directed verdict was entered 
for the appellee. 

Eviction was stayed pending appeal by amnatse 
of this Court on December 3, 1965, Edwards v. Habib, 
125 U.S. App. D.C. 49, 366 F.2d 628 (1965). 

The District of Columbia Court of appeals, 


assuming the truth of the excluded retaliatory evidence 


for purposes of the appeal, upheld the trial court's 


rulings and affirmed the verdict in favor of the ap: 
pellee, Edwards v. Habib, 227 A.2da 388 (D.C. Mun. Ay 
1967). Appeal has been taken from that decision by 


leave of this Court. 


SUMMARY OF ARGUMENT 
(1) The District of Columbia Court of Appeals, 
in sustaining the Landlord and Tenant Court's exelusion 
of evidence offered by the appellant to show that the 
appellee had instituted eviction proceedings to punish 
her for informing governmental authorities of housing 
code violations existing at the leased premises, erred 


in its construction of the pertinent sections of the 
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District of Columbia Code. There is no statutory lan- 
guage and no substantial judicial authority compelling 
this result, and the court's construction violates a 
national and local policy setting minimum standards in 
housing, as well as the basic public policies encouraging 
free expression and communication with the government. 

The court's construction of the statutes, moreover, should 


be reversed to avoid serious constitutional problems. 


(2) The appellant has a constitutionally pro- 


tected right to communicate with governmental authorities 
and inform them of violations of the law. By evicting 
the appellant from her home under the authority of stat- 
utes enacted by Congress, the court removed from the 
realm of purely private action those attitudes and moti- 
vations of the appellee which impelled him to terminate 
the appellant's tenancy and seek her eviction. Judicial 
eviction is governmental action subject to constitutional 
restraints, and when availed of by an absentee landlord 
to punish the appellant's communication with the govern- 
ment, eviction is an abridgment of her rights of expres- 
sion which is prohibited by the First Amendment. The 
retaliatory eviction also amounts to an unreasonable 


seizure of the appellant's home, and a deprivation of 


Sabb 


herliberty and property without due process of law, in 


contravention of the Fourth and Fifth Amendments. 


ARGUMENT - 


I. THE DISTRICT OF COLUMBIA EVICTION STATUTES 
CANNOT PROPERLY BE CONSTRUED TO COMPEL THE 
EXCLUSION OF EVIDENCE THAT THE APPELLEE'S 
MOTIVE IN INSTITUTING EVICTION PROCEEDINGS 
WAS TO RETALIATE AGAINST THE APPELLANT FOR 
FILING COMPLAINTS OF HOUSING CODE VIOLATIONS. 


The court below, affirming the eviction of 
canoes. held that the applicable statutes and jud 
precedent required it to reject evidence of retaliat 
as a possible defense to the landlord's action. Thu 
the judicial eviction of a tenant from her rented ho 
solely in retaliation for her complaints of housing 
regulation violations was held to be, in the circums’ 
not only permitted but compelled by the pertinent le 
lation. 


It is submitted that the statutes involved 
cannot properly be so construed, because there is no 


judicial or legislative authority requiring such a re- 

sult, retaliatory eviction is directly contrary to - 
| 

portant public policies, and an opposite construction 
| 


in this case is required in order to avoid serious con- 


stitutional questions. 
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(1) Retaliatory Eviction is not Required 
by Statutory Language or Judicial 
Precedent. 


The landlord's action for possession was au- 
thorized by D.C, Code § 45-910 which provides in per- 
tinent part that 


"Whenever .. . any tenancy shall 
be terminated by notice as aforesaid 
[§ 45-902], and the tenant shall fail 
or refuse to surrender possession of 
the leased premises, . .. the landlord 
may bring an action to recover possession 
before the municipal court, as provided 
in sections 11-701 to 11-749." 


§ 11-735 further provides as follows: 


"Whenever any person shall detain 
possession of real property .. . after 
his right to possession shall have ceased, 
it shall be lawful for the municipal court 
. « . to issue a summons to the party com- 
plained of to appear and show cause why 
judgment should not be given against him 
for restitution of possession.’ 


These provisions and D.C. Code § 45-902 es- 
tablishing the procedural requirement of a thirty days' 
notice to terminate a month-to-month tenancy, do not on 


their face or by reasonable implication cympel the re- 


sult reached below. They do not provide that evidence 


of retaliation or other improper motive shall be unavail- 
able as a defense to the possessory action, nor has any 
legislative history been put forth suggesting that Congress 


intended sath a construction. On the contrary, it is 


ee. 


patently clear in the statutory language that the tenant 
may "show cause" why he should not be evicted in spite 
of the service of a statutory notice to vacate. 
As the court below acknowledged, the purportedly 
absolute right of a landlord to terminate a month-to- 
month tenancy and evict a tenant for any reason whatever 
has in fact been substantially limited in a number 
cases. The specific cases cited below include thos 


(1) where the government itself is the landlord and 


prevented by the requirement of due process from acting 
arbitrarily, (2) where the contractual rights of land 
lords are restricted by emergency rent control legisla- 
tion, (3) where eviction is sought in retaliation for 
voting or registration activity, and (4) where Sesh 
discrimination is the motive for eviction. See cases 
cited at 227 A.2a, 390-91. : 

The view that these are specific and Limited 
exceptions, based on "specific legislation," to an other- 
wise absolute right cannot withstand analysis. There 
are innumerable situations in addition to those acknow1- 
edged by the court where eviction of a tenant in posses- 


*/ | 
sion by an absentee landlord is not permissible. | For 


| 
*/ The principle is well established that the courts 
will not tolerate the exercise of an otherwise lawful 
| 
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example, a court could not use its eviction power where 
the landlord's purpose is to discriminate against mem- 
bers of a particular religion, Marsh v. Alabama, 326 
U.S. 501 (1946). Nor could a landlord properly use 
eviction as a form of blackmail to coerce tenants to 
arop legal proceedings against him; to discriminate 
against welfare recipients or members of the armed serv- 
ices; or to prevent tenants from organizing a tenants’ 


association or engaging in legitimate peaceful politi- 


cal activities, NAACP v. Button, 371 U.S. 415 (1963), 


ef., Thorpe v. Housing Authority of Durham, 386 U.S. 
670 (1967). 

What the "exceptions" cited by the D.C. “ourt 
of Appeals do establish is that the court's eviction 
power is not available to a landlord where its exercise 


would contravene important public policy or violate 


(cont'd) 


power, such as eviction, in order to effectuate an un- 
lawful or improper motivation. United States v. Bruce, 
353 F.2d 474 (5th Cir. 1965); United States v. Original 
Knights of Ku Klux Klan, 250 F. Supp. 330 (D.C. La. 1965); 
see also the separate opinion of Judge Madden in United 
States v. Lenske, Criminal Nos. 19,539 and 20,448, Aug. 28, 
1967, F.2d | (9th Cir. 1967). Whether the 
landlord may be obliged in the first instance to accept 
new tenants without regard for their religious affilia- 
tion, political beliefs and like factors is an entirely 
different problem not involved in this case. Cf., Reitman 
v. Mulkey, 387 U.S. 369 (1967). aes 
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basic personal rights. Judge Wright correctly stated 


the rule applicable to eviction proceedings as follows: 
| 


"A landlord may evict for any legal | 
reason or no reason. What he may not do | 
is evict for an illegal purpose such as 
punishing the tenant for exercising her 
constitutional right to report law viola-, 
tions on the premises to the proper auth-| 
orities." Edwards v. Habib, 366 F.2d 628, 
629, note 3 (1965). 


| 
This means that, while a landlord need not 
assign any reason for terminating a tenancy by thirty 


days' notice, an improper or illegal motive is a valid 


defense available to the tenant in an eviction action 


based upon the notice. 
No substantial judicial authority bound the 


court below in its construction of the pertinent legis- 


lation. Only two cases, both decisions handed down! by 
| 


the D.C. Municipal Court of Appeals more than twenty 
years ago, were cited to support the exclusion of evi- 


dence of retaliation as a possible defense to an evic- 


tion action. Neither decision provides support for) the 
* | 


application of such a rule in this case. No further 
| 


| 

| 
*/ In Snitman v. Goodman, 118 A.2d 394 (1955), mentioned 
by some authority as indicating that the D.C, Landlord 
and Tenant Court would not recognize any defense to; an 
action for possession based on a thirty day notice,| see 
54 Geo. L.J., 545, the tenant sought to recover possession 


(cont'd) 
| 
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authority for the exclusion of such retaliatory evi- 
* 


dence has been set forth in the appellee's brief. 

The first case cited by the D.C. Court of 
Appeals, Warthen v. Lamas, 43 A.2d 759 (1945), held 
only that the landlord's statutory notice to vacate 
was not technically insufficient because it failed to 
specify any reason for terminating the tenancy. Whether 
or not evidence of retaliation would be admissible in 
the eviction action was not considered, but the court 
implied in dicta that an impermissible motive would 
be a valid defense to the action. 43 A.2d at 761. 

Second, the lower court cited the obscure 


case of Fowel v. Continental Life Ins. Co., 55 A.2d 


(cont'd) 


of commercial premises previously occupied by him under 
@ monthly tenancy or a tenancy at will. The case did 
not involve and the court did not consider the question 
of whether retaliation would be a defense to an evic- 
tion action. 


*/ Of course, the occasional dicta in the public housing 
cases referring to the even higher standards of due pro- 
cess applicable to the actions of governmental authorities 
in terminating a tenancy are not authority for the exclu- 
sion of retaliatory evidence as a defense to a private 
landlord's eviction action. These cases, such as Thorpe 
v. Housing Authority of Durham, supra, relate principally 
to the administrative due process required in determining 
to take action against a particular tenant, rather than 
to the question of whether retaliation is a defense in 
the trial of the eviction action, and these cases do not 
involve the question of defenses to a private landlord's 
action. See generally, Rosen, Tenants' Rights in Public 
Housing, N.Y.U. Welfare Law Supp. No. 1, 154 (1967). 
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205 (1947), for the proposition that evidence as to 
the reason for seeking possession is inadmissible. 
The context of the Fowel case demonstrates its inap 


plicability here. That was an action for possessio 


of commercial premises, rather than a residence, where 
the tenant sought a five-year extension ee his expired 
lease. Among numerous other contentions, the conan 
sought to introduce testimony concerning the reason 
for the plaintiff's seeking of possession. There i 
no indication in the opinion of the nature of the 
alleged motivation, however, and this case cannot 
properly be considered as one facing and dealing wi 
the issue of retaliation for the tenant's complaint 
of housing code violations. The court simply dispo 
of the motivation argument by saying that such evi- 


! 
dence was “obviously inadmissible." The incorrectness 
| 


of this bald proposition is clearly domonstrated by 
the numerous cases where the landlord's motives have 
been held to be a valid defense to the action, and 
such evidence is obviously admissible, e.g., abstract 
Investment Co. v. Hutchinson, 204 Cal. App. 2d 242, 


| 

I 
————— | 
*/ The tenant also claimed, inter alia, that the action 
was not properly authorized because the complaint was signed 
by a vice-president of the landlord, and that the trial 
court improperly excluded questions relating to eG) sobriety 
of the landlord's president while testifying. 
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22 Cal. Rptr. 309! (1962), and United States v. Beaty, 
288 F.2d 653 (6th Cir. 1961). 


(2) Statutory Construction Permitting 
Retaliatory Eviction Must Be Rejected 


As Violative of Public Policy. 


Decent housing is vitally important to the health 


and welfare of everyone. As Justice Douglas stated in 


Berman v. Parker, 348 U.S. 26 (1954): 


"Miserable and disreputable housing 
conditions may do more than spread 
disease and crime and immorality. 
They may also suffocate the spirit 
by reducing the people who live there 
to the status of cattle. They may 
indeed make living an almost insuf- 
ferable burden. They may also be an 
ugly sore, a blight on the community 
which robs it of charm, which makes 
it a place from which men turn. The 
misery of housing may despoil a com- 
munity as an open sewer may ruin a 
river." 348 U.S. at 32. 


The improvement of housing conditions has long 
been a basic national goal of the United States, and it 
is widely recognized that the promulgation and enforce- 
ment of minimum standards is integral to the achievement 
of this goal. See, e.g., Housing Act of 1954, 68 Stat. 
623, as amended, 42 U.S.C. § 1451(c), and authorities 
cited at pp. 37-38 of the appellant's brief. The Supreme 


Court has emphasized the particular importance of housing 
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standards in Frank v. Maryland, 359 U.S. 360 (1959): 


"The need to maintain basic, 
minimal standards of housing, to 
prevent the spread of disease and 
of that pervasive breakdown in the 
fiber of a people which is produced 
by slums and the absence of the 
barest essentials of civilized living, 
has rounted to a major concern of 
American government. The growth of 
cities, the crowding of population, 
the increased awareness of the re- 
sponsibility of the state for the 
living conditions of its citizens, 
all have combined to create problems | 
of the enforcement of minimum stan- 

| 
| 
| 


dards of far greater magnitude than 

the writers of these ancient inspec- 

tion laws ever dreamed." 359 U.S. 

at 371. 

To promote this policy in the District of Columbia} the 

Board of Commissioners established Housing Regulations 
* 


for the District by order of August 11, 1955. 


v, The purpose of the D.C, Housing Regulatiors is) 
orth as follows in § 2101: 


"The Commissioners of the District of 
Columbia hereby find and declare that there 
exist residential buildings and areas with- 
in said District which are slums or are 
otherwise blighted, and that there are, in 
addition, other such buildings and areas 
within said District which are deteriorat- 
ing and are in danger of becoming slums or 
otherwise blighted unless action is taken 
to prevent their further deterioration and 
decline. 


| 
"The Commissioners further find and 
declare that such unfortunate conditions 


(cont ‘a) 
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were the regulations which the appellant reported to 
the housing authorities were being violated by the 
landlord at the leased premises. 

Despite this fundamental national and local 
public policy, and the many important steps which have 
been taken by both government and private persons to 
develop more adequate housing, the problems of substan- 


dard conditions in the District as elsewhere in the 


(cont'd) 


are due, among other circumstances, to cer- 
tain conditions affecting such residential 
puildings and such areas, among them being 
the following: dilapidation, inadequate 
toilet facilities, inadequate heating, in- 
sufficient protection against fire hazards, 
inadequate lighting and ventilation, and 
other insanitary or unsafe conditions. 


"Me Commissioners further find and 
aeclare that the aforesaid conditions, 
where they exist, and other conditions 
Which contribute to or cause the deteriora- 
tion of residential buildings and areas, 
are deleterious to the health, safety, 
welfare and morals of the community and 
its inhabitants. 


"The Commissioners, accordingly, pro- 
mulgate these regulations for the purpose 
of preserving and promoting the public health, 
safety, welfare, and morals." 


Congressional authority for the regulations is found 
variously in D.C. Code §§ 1-224a, 1-226, 1-228, and 
47-2328 (1961), Whetzel v. Jess Fisher Management Co., 
108 U.S. App. D.C. 385, 282 F.2d 943 (1960). 
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country have continued a frustrating and alarming ex- 


pansion to what are now widely recognized as crisis 
* 


dimensions. One crucial factor in the growth of | 


these problems and our continued inability to resolve 
them has been the fact of totally inadequate enforce- 


ment of the minimum standards established by existing 
*% | 
regulations, This was aptly summarized in a recent 


law review article as follows: 


| 
"The enforcement of housing codes -- 
of minimal standards of health and safety, 
fire protection, sanitation, light and ven- 
tilation, cleanliness, maintenance, and | 
occupancy -- through inspection, posting | 
of violations, administrative devices, and 
ultimately, legal remedies and sanctions,| 
has failed in recent years to halt or re- 
verse urban blight. While other factors | 
contribute to the result, the lack of suc- 
cess of the code enforcement effort is 
attributable in great measure to the fail- 
ure of the legal remedies and sanctions | 
employed to enforce compliance. Housing | 
| 
| 
of "There is consistent evidence that the weakening of 
he slum realty market is causing present maintenance 
procedures to degenerate. The necessity, therefore), for 
an action program with which to secure proper maintenance 
and rehabilitation of the slums is increasing." Sternlieb, 
The Tenement Landlord, xiv (1966). 
| 


**/ In spite of the fact that code enforcement relies 
aimost exclusively on the criminal process, only one 
instance of an actual jail sentente being imposed upon 
a landlord for housing violations is known of, Wash- 
ington Post, November 8, 1967, p. 1. 
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code enforcement, like other efforts 
to enforce state and local standards 
of health and safety, still relies 
primarily on the criminal process. 


. ..! Gribetz & Grad, Housing Code 
Enforcement: Sanctions and Remedies, 
Colum. L. Rev. ae 

(Footnotes omitted). 

Because public enforcement of housing codes, 
with the limited resources and remedies presently avail- 
able to municipal authorities, has demonstrated its 
{impotence in halting the rapid deterioration of housing 
conditions in our urban slums, the necessity for private 
enforcement activities has become clear. Indeed, the 
problems have become so acute that numerous authorities, 
including the legislatures of several states, have 
recognized a need to develop more powerful legal and 
economic tools for tenant self-protection, such as rent 
strikes and tenant unions, in order to encourage private 
and group participation in code cneonconsne Tenants! 
Rights: Legal Tools for Better Housing, Report on a 
National Conference on Legal Rights of Tenants, U.S. 
Government Printing Office (1967); NOTE, Enforcement of 


% E.g., § 143(b) of the New York Social Welfare Law, 
Spiegel Law) (L. 1962, chap. 997, § 1), permitting rent 
abatement for welfare tenants living in buildings which 
contain dangerous code violations, held valid by the 

New York Court of Appeals in Farrell v. Drew, 19 N.Y.eda 
486, 281 N.Y.S.2d 1 (1967). 
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Municipal Housing Codes, 78 Harv. L. Rev. 801, 843 ~60 
(1965). 


Tenant complaints to enforcement officers con- 
cerning landlord housing violations are vital to the suc- 
cess of any meaningful enforcement program. The particu- 
lar importance of tenant complaints in the District of 
Columbia is amplified in a recent article by Professor 
Schoshinski of the Georgetown University Law center: 


"Unlike other housing laws, the | 
District of Columbia regulations do 
not give the tenant a direct right of 
action against the landlord to correct 
housing violations. The enforcement 

4s in the hands of public officials. 
There can be no question, however, that 
the person primarily sought to be pro- 
tected by the regulations is the tenant. | 
Moreover, while the tenant is given no | 
direct action under the regulations, 
he is in a sense given a remedy in 
that he may institute a complaint with 
the Housing Division." Schoshinski, 
op. cit., supra, 543 (footnotes omitted). 


By actual or threatened eviction, rent increases and 


other forms of retaliation against their tenants, how- 
ever, slum landlords in the District and elsewhere 

have achieved a notorious degree of success in supress- 
ing this type of private activity. See 1966 Senate 
Hearings, Supra. 


The upshot of the statutory construction 


adopted by the court below, which permits judicial 
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eviction where a landlord seeks to retaliate for tenant 
complaints about housing violations, would be that slum 
landlords could freely avail themselves of the powers 
and processes of the federal courts to defeat the pur- 
poses of national housing legislation and local regula- 
tion by means of legalized intimidation anda punishment 
of their tenants. This construction Squarely contra- 
venes the public policy which seeks to promote adequate 
Standards of housing for all people. In addition, and 
perhaps of even more fundamental importance, this con- 
struction is hostile to the encouragement of free com- 
munications with the government on matters of public 
concern, to the reporting of law violations, to the 
articulation of grievances by the citizenry, and to 

the exercise of other basic human and civil rights. 


See the concurring opinion of Mr. Justice Brandeis in 


Whitney v. California, 274 U.S. 357, 375 (1927). 


In Hurd v. Hodge, 334 U.S. 24 (1948), a com- 
Panion case to Shelley v. Kraemer, 334 U.S. 1 (1948), 
the Supreme Court ruled that racially restrictive cove- 
nants incorporated in conveyances of real estate in the 
District of Columbia could not be enforced in the federal 
courts. The principal basis for this holding was that 
the Civil Rights Act of 1866 prohibited the enforcement 
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of such covenants. The Court, however, proceeded in 
explicit language to point out that the result would 
be the same even if the Act were not dispositive: 


"But even in the absence of the 
statute, there are other considerations | 
which would indicate that enforcement | 
of restrictive covenants in these cases 
is judicial action contrary to the public 
policy of the United States, and as such) 
should be corrected by this Court in the) 
exercise of its supervisory powers over | 
the courts of the District of Columbia. 
The power of the federal courts to en- 
force the terms of private agreements 
is at all times exercised subject to the) 
restrictions and limitations of the public 
policy of the United States as manifested 
in the Constitution, treaties, federal 
statutes, and applicable legal precedents. 
Where the enforcement of private agree- 
ments would be violative of that policy, | 
it is the obligation of courts to refrain 
from such exertions of judicial power." 
334 U.S. at 34 (footnotes omitted). 


The decision of the court below, if allowed 
to stand, will sound as a clarion to slum landlords that 
they may use their enormous economic power over their 
tenants, with the full complicity of the courts, £0 re- 
strain them from reporting housing violations and, in- 
deed, from exercising other fundamental rights of citi- 
zenship. The fears of many slum tenants that they occupy 


their homes at the terrible mercy of their landlords 


will be confirmed. Surely a result so contrary to) our 
| 
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basic policies cannot be tolerated. 


(3) Statutory Construction Permitting 
Retaliatory Eviction Should Be Rejected 
To Avoid Constitutional Issues. 


In Hurd v. Hodge, supra, the Supreme Court chose 
to base its decision prohibiting the enforcement in federal 
courts of racially restrictive covenants in real estate 


agreements upon a federal statute and considerations of 


*/ Even the @ppellee appears to share the sentiment that 
iandlord retaliation should be prohibited. Mr. Habib re- 
cently testified as follows in hearings before a Senate 

Subcommittee considering housing problems in the District: 


"SENATOR TYDINGS. Do you feel a tenant 
Should be protected from retaliatory eviction? 


"MR. HABIB. Yes, sir. 


"SENATOR TYDINGS. Do you agree with 
that section of our proposed bill that the 
tenant should be protected from reprisal 
when he does complain? 


"MR. HABIB. The tenant should be 
protected from reprisal if he does complain 
if the tenant can show that the landlord in 
any shape or form issued a notice to move 
or vacate the premises as a result of the 
complaint. The difficulty is that until 
the community -- 


"SENATOR TYDINGS. You do agree that 
a tenant should be protected from retalia- 
tory eviction? 


"MR. HABIB. Under the law and due pro- 
cess, yes." 1966 Senate Hearings, supra, 172. 


- 22. 


public policy. In declining to resolve the consti 
tional issue advanced by the petitioners, the Cour 
noted the "well-established principle” that it "wi 
not decide constitutional questions where other grounds 

are available and dispositive of the issues of the case, 


334 U.S, at 30. 

This principle was reiterated in a subsequent 
case in which the Supreme Court was asked to consider 
the constitutionality of the conviction of a homeowner 
for violating a District of Columbia regulation making 


it illegal to interfere with an official health depart- 


ment inspection. District of Columbia v. Little, 339 
> Ragen <= 


U.S. 1 (1950). Both the Municipal Court of Appeals and 
this Court had ruled that the inspection of the peti- 
tioner's home without consent violated the Fourth Amend- 
ment's prohibition against unreasonable searches and 
874 
(D.C. Mun. App. 1948), aff'd 85 U.S. App. D.c. 242, 178 
F.2d 13 (1949); cf., Camaro v. Municipal Court, 387 U.S. 


seizures. Little v. District of Columbia, 62 A.2a 


523 (1967). The Supreme Court, however, declined to 
adjudicate the constitutional issue and rested its de- 
cision upon a careful statutory construction, taking 
into account the public policy fostering the right to 


privacy in the home. The Court stated as follows: | 
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"Neither the facts of this case, 

nor the District law on which the 
prosecution rests, provide a basis 
for a sweeping determination of the 
Fourth Amendment's application to 

all these varied types of investiga- 
tions, inspections and searches. 

Yet a decision of the constitutional 
requirement for a search in this par- 
ticular case might have far reaching: 
and unexpected implications as to 
closely related questions not now 
before us. This is therefore an ap- 
propriate case in which to apply our 
sound general policy against deciding 
constitutional questions if the record 
permits final disposition of a cause 
on non-constitutional grounds." 339 
U.S, at 3. 


As developed more fully below, it is clear 
that the construction of the D.C. eviction statutes 


adopted by the District of Columbia Court of Appeals, 


if permitted to stand, would violate basic rights of 


the appellant and raise serious problems of constitu- 
tionality under the First, Fourth and Fifth Amendments. 
We submit that avoidance of these constitutional issues 
presents a further important reason for deciding this 
case upon basic principles of statutory construction 
in accordance with public policy, by rejecting the con- 
struction of the court below. It should be pointed out, 
on the other hand, that admission of proof of the land- 
lord's retaliatory motive as a defense in an eviction 


action would raise no substantial constitutional problem. 


cones 


It is well established that the constitution does not 


confer upon the appellee any right to demand judicial 


| 
action which would result in the deprivation of funda- 
mental rights of the appellant, Barrows v. Jackson, 
| 
346 U.S. 249 (1953); Shelley v. Kraemer, supra. More- 
ae ——— ~ | 
over, it is clear that the refusal of the courts to 
evict the appellant, in the circumstances of this ease, 
would not violate any constitutional rights of the ap- 
| 
pellee under Article I, Section 10 as an impairment of 
contract. Even if arguably applicable in the District 
of Columbia, this provision is directed against legis- 
lative action only and has no application to the judg- 
ments of courts. Barrows v. Jackson, supra. | 
II. JUDICIAL EVICTION OF THE APPELLANT IN, 
RETALIATION FOR HER COMMUNICATIONS 
WITH THE GOVERNMENT VIOLATES THE re 
FOURTH AND FIFTH AMENDMENTS AND CANNO 
BE SUSTAINED. 


While we do not here take issue with the) theory 


| 

| 

adopted by Judge Greene of the Landlord and Tenant, Court 
| 

and advanced here by the appellant that even private 


interference with a citizen's right to communicate) with 


the government is prohibited by the constitution, see 


United States v. Original Knights of Ku Klux Klan, 250 
F, Supp. 330 (D.C. La. 1965), we submit that, if the 
| 
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Court should not dispose of this case through the statu- 
tory construction approach discussed above, it can be 
readily resolved on the basis of more firmly established 


constitutional principles. As we shall demonstrate, 


the judicial eviction of the appellant where the land- 


lord's action has been brought to punish her communica- 
tions with the government violates the First, Fourth 
and Fifth Amendments and must be reversed. 
(1) Retaliatory Eviction Is Governmental 
Action Which Abridges the Freedom of 
Expression Guaranteed By the First 
Amendment. 
The First Amendment provides that "Congress 
Shall make no law .. . abridging the freedom of speech 
- + - or the right of the people ... to petition the 
government for ajredress of grievances." In the past 
this Amendment has not been construed by the courts as 
an absolute bar against all restraints on speech and 
assembly. It generally comes into play in particular 
cases only when three criteria are satisfied. First, 
the case must involve some form of expression to which 
protection is accorded -- that is, some expression must 
be present which is not the type of utterance considered 
to be so harmful or valueless as to be outside the scope 


of constitutional protection. Second, some form of 
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governmental action must be involved. Third, the 


governmental action must have such an inhibitive or 


repressive effect on the protected expression as to 
| 
| 


constitute an abridgment of it. | 


In this case, the expression involved was 
direct communication by the appellant with appropriate 


governmental authorities concerning violations of \the 


law. This is clearly not the kind of expression which 
courts have ever declined to protect under the First 
Amendment. On the contrary, this form of expression 
is generally considered of paramount importance and 
most deserving of constitutional protection. It ¢an- 
not be seriously doubted that the appellant in com- 
municating with the government was engaged in the ex- 


ercise of fundamental and constitutionally protected 


rights. 


While acknowledging that protected speech was 
involved here Judge Greene, ruling on the appellant's 
motion to set aside a default judgment, rejected the 
argument that the First Amendment restricted the ¢dourt's 
power to evict in retaliation against the tenant's 
exercise of her rights. Judge Greene held that an 
eviction proceeding lacks that aspect of povernmancesl 


involvement or state action which makes the First Amendment 
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applicable. He stated as follows: 


"If for constitutional purposes every 
private right were transformed into 
governmental action by the mere fact 

of court enforcement of that right, 

the distinction between private and 
governmental action would be obli- 
terated. A private homeowner, for 
example, when faced with a stranger 

on his premises who is there engaged 

in what would otherwise be regarded 

as protected free speech, would be 
unabie to call upon the police or the 
courts for assistance in having the 
stranger removed. Under defendants’ 
theory, that call for governmental 
assistance would transform the private 
rejection of the speaker into a govern- 
mental act subject to all of the re- 
straints of the Constitution. It is 
obvious that such an interpretation 

of the concepts of "state action” and 
*eolor of law" would, for all practical 
purposes, destroy the concept of private 
action, and would make the institutional 
prohibitions -- at least those of the 
First and Fourteenth Amendments -- ap- 
plicable to all private as well as to 
all governmental action." (Footnotes 
omitted. ) 


The District of Columbia Court of Appeals, in affirming 
the eviction of the appellant, adopted Judge Greene's 
reasoning and rejected her contention that the judg- 
ment constituted governmental action and was subject 
to- the limitations of the First Amendment. 

It is\perfectly clear from the decisions of 
the Supreme Court, however, that judicial action always 


constitutes governmental action which is subject to the 
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Bill of Rights. Whenever a court acts in a particular 
case, whether under the authority of statutory law, 
common law or equitable powers, it is not necessary to 
look further for the requisite state action to inyolve 
the First or Fourteenth Amendments. This is vividly 
demonstrated by the recent case of New York Times’ v. 
Sullivan, 376 U.S. 254 (1964), where the Supreme Court 
held that the power of a state court to award damages 
in a private civil action is limited by the constitu- 
tional guarantees of freedom of speech and of the! press. 
The Court there swiftly rejected the "state action" 
argument : 


“We may dispose at the outset of two | 
grounds asserted to insulate the judgment 
of the Alabama courts from constitutional 
scrutiny. The first is the proposition 
relied on by the State Supreme Court --! 
that 'The Fourteenth Amendment is directed 
against State action and not private action.’ 
That proposition has no application to | 
this case. Although this is a civil law- 
suit between private parties, the Alabama 
courts have applied a state rule of law 
which petitioners claim to impose invalid 
restrictions on their constitutional free- 
doms of speech and press. It matters not 
that that law has been applied in a civil 
action and that it is common law only, 
though supplemented by statute. ... 

The test is not the form in which state 
power has been applied but, whatever 

the form, whether such power has in fact 
been exercised." 376 U.S, at 265. 


This holding that judicial action is always 


subject to constitutional restraints was based on a 
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principle applied by the Court in many earlier cases 
and perhaps most clearly formulated in Shelley v. 
Kraemer, supra: 


‘That the action of state courts 
and judicial officers in their official 
capacities is to be regarded as action 
of the State within the meaning of the 
Fourteenth Amendment, is a proposition 
which has long been established by de- 
cisions of this Court." 334 U.S. at 14. 


For example, in Swing v. A.F. of L., 312 U.S, 321 (1941), 


and Marsh v. Alabama, a state court injunction and a 
state trespass conviction, respectively, were held to 
pe violative of! the First and Fourteenth Amendments. 
In Shelley v. Kraemer and Barrows v. Jackson, supra, 
judicial enforcement of racially restrictive covenants 
in private real estate conveyances by injunction or 
by an award of damages was recognized as state action 
proseribed by the Fourteenth Amendment. And in Bridges 
v. California, 314 U.S. 252 (1941), the judicial con- 
tempt power over out-of-court publications was held to 
be subject to the First and Fourteenth Amendments. 

The applicability of the First Amendment in 
the present case does not turn on the question of 
whether or not!protected speech and state action are 
tnvolved -- as both clearly are -- but on whether, in 


the circumstances, the action of the state has such 
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effect as to constitute "abridgment" within the pro- 
| 
scription of the First Amendment. The case of Marsh 


v. Alabama, supra, is particularly important in =e 
ees | 
| 


: 
In Marsh the appellant, a Jehovah's Witness, 
| 


solving the abridgment question. 


entered a company town contrary to the wishes of the 
management and undertook to distribute religious litera- 
ture on a privately owned sidewalk. After being warned 
that she could not distribute the literature there, the 
appellant refused to leave. At the direction of the 
owners, she was arrested and subsequently convicted 

for violating a state criminal trespass law. On appeal 
to the United States Supreme Court, the state contended 
that the company's right to regulate the use of its 


property was coextensive with the right of a homeowner 


| 
to regulate the conduct of his guests. The Court re- 
| 


jected this contention and reversed the conviction as 


an unconstitutional abridgment of the appellant's First 


Amendment rights, stating that: 


"Qwnership does not always mean absolute 
dominion. The more an owner, for his ad- 
vantage, opens up his property for use by 
the public in general, the more do his 
rights become circumscribed by the statu- 
tory and constitutional rights of those 
who use it." 326 U.S. at 506. 


As the Marsh opinion suggests, the essential 


difference between the interests involved in the attempt 
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of an absentee slum landlord to evict a tenant in pos- 
session and those involved in the attempt of a private 


citizen to obtain the state's legal assistance in pro- 


tecting the sanctity of his home from intruding stran- 


gers is illuminated by a simple analysis of the respec- 
tive economic and social positions of the parties in- 
volved in each case. This Court's articulation of the 
distinction between absentee urban landlords and citi- 
zen homeowners in the recent case of Gould v. DeBeve, 
117 U.S. App. D.C. 360, 330 F.2d 826 (1964), is directly 
in point: 


"One who puts his land to profitable use 

by building apartments and inviting signi- 
ficant numbers of people to lead their lives 
therein inevitably takes on an aspect dif- 
ferent from the country squire who wants 
mainly to be left alone on his rural acres. 
Those who come without express permission 
on the premises of each also have differing 
guises and purposes. Defining the liability 
of the one to the other cannot be divorced 
from the factual context, nor can the law 
be sensibly applied in this area without 
taking account of diverging circumstances." 
330 F.2d at 830. 


The Court there acknowledged the indisputable 
fact that urban housing is a vitally important social 
and economic factor which has become charged with a 


substantial element of public interest. Thus, as their 
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* 
respective economic powers continue to grow .- the once 
i 


enormous rights of corporate and individual owners of 

urban housing to do whatever they want with their prop- 
| 

erty necessarily becomes more circumscribed. Cf., 


Euclid v. Ambler Realty Co., 272 U.S. 365 (1926) | It 
cannot be refuted today that the public interest is at 
least as much involved in the urban rental housing busi- 
ness as it is in the operation of television stations, 
trucking jines, hotels, bus stations or érive-in/res- 


taurants. Justice Douglas accurately pointed | this 


| 
| 
=f A recent study of slum housing patterns indicates 
at the power of corporate and individual absentee 
owners specializing in substandard housing in blighted 
urban areas is rapidly increasing: 


"In essence, the worst housing areas 
have the highest concentration of major 
owners. Analysis of date of acquisition, 
by area, as a function of race, indicates 
that the latter is increasingly dominated 
by white large-scale slum landlords. 


xe eX 
| 
"Multiple-slum parcel owners are special- 
ists in slum properties, typically owning no 
other kind." Sternlieb, The Tenement Landlord, 
xiv (1966). 


*%*/ In Adamec v. Post, 273 N.Y. 250, 7 N.E.2d 120 (1937), 
upholding the validity of tenement housing code standards, 
the New York Court of Appeals took special notice of: 


"a general recognition that dwellings which 
are unsafe or unsanitary or which fail to 
provide the amenities essential to decent 
living may work injury not only to those wh 
live there, but to the general welfare." 
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out in his concurring opinion in Reitman v. Mulkey, 387 
U.S. 369, 381 (1967): 


"Tf we were in a domain exclusively 
private, we would have different problems. 
But urban housing is in the public domain 
as evidenced not only by the zoning prob- 
lems presented but by the vast schemes of 
public financing with which the States and 
the Nation have been extensively involved 
in recent years. Urban housing is clearly 
marked with the public interest. Urban 
housing, like restaurants, inns, and 
carriers ..., or like telegraph com- 
panies, drugstores, or hospitals, is af- 
fected with a public interest in the his- 
toric!and classical sense." 387 U.S. 
at 385. 


In this case, the appellant is a citizen seek- 
ing to avoid being ousted from her own home for exercising 
her constitutional rights. She is not a stranger who 
has intruded unlawfully into someone else's home. The 
appellee here is an absentee owner of hundreds of rental 
properties, wielding enormous direct social and economic ie 
power over thousands of people in the District of Columbia. 
Without question the appellee's invocation of the court's 
power to evict in this case is fundamentally different 


from the homeowner's call for aid in preventing a stranger's 


of The appellee testified before a Congressional committee 
1966 that he then owned over 300 rental units in low- 
income areas of the District of Columbia, valued at over 
$1.7 million, and that all of his tenants were occupying 
their homes on month-to-month leases. In that year alone 
the appellee had already been cited for over 1000 viola- 
tions of the D.C. housing code. 1966 Senate Hearings, 
supra, 169, 189, 392. 
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intrusion into his home. On the basis of this analysis, 


the fear expressed by Judge Greene that the private 
homeowner might lose his right to have the sanctity of 
his home protected by the state is demonstrated to be 
groundless, 
The mere fact that the present case inv 
an eviction action rather than an appeal from an 
of damages or a conviction for trespass, breach o 


peace or contempt of court, all of which would be 


legal consequences of a continued refusal to leav 
| 
lowing eviction, is of course irrelevant to the applica- 


tion of the First Amendment here. As the Supreme Court 
| 


pointed out in New York Times Co. v. Sullivan, supra: 


"|. . we are compelled by neither pre- 

ecedent nor policy to give any more weight 
to the epithet 'libel' than we have to 

other ‘mere labels' of state law. ... 
Like insurrection, contempt, advocacy of 
unlawful acts, breach of the peace, obscen- 
ity, solicitation of legal business, and 
the various other formulae for the repres- 
sion of expression that have been chal- 
lenged in this Court, libel can claim no 
talismanic immunity from constitutional 
limitations. It must be measured by | 
standards that satisfy the Pirst Amendment." 


376 U.S. at 269. 


(2) Retaliatory Eviction is an Unreasonable 
Seizure of the Appellant's Home Prohibited 


By the Fourth Amendment. 


While the point does not appear to have been 


| 
considered earlier in these proceedings, we submit that 
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the judicial eviction of the appellant in the circum- 
stances of this case deprives her of fundamental rights 
guaranteed by the Fourth Amendment. That amendment 
provides, in pertinent part, that "The right of the 
people to be secure in their... houses .. - against 
unreasonable . . . seizures, shall not be violated. 
... It is our belief that an eviction in retalia- 
tion for the tenant's complaints to the municipal auth- 
orities about violations of the housing regulations at 
her home amounts to an “unreasonable seizure" and vio- 
lates her constitutional right to security in her home. 


The proposed application of the Fourth Amend- 


ment as a bar to retaliatory eviction is entirely con- 
* 


sistent with both its language and intent. While it 
4s true that this amendment was written primarily to 


avoid such evils as the General Warrants in England 


* The lack of direct precedent for such an application 
s, of course, immaterial to its basic validity, as the 
Supreme Court has held: 


"While the meaning of constitutional guaran~ 
tees never varies, the scope of their applica- 
tion must expand or contract to meet the new 
and different conditions which are constantly 
coming within the field of their operation." 
Euclid v. Ambler Realty Co., 272 U.S. 365, 

386 (1926). 
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and the Writs of Assistance in the American colonies, 
this Court and others have consistently held that the 


Fourth Amendment "gives a wider protection than these 


abuses." Nueslein v. District of Columbia, 73 App. 
D.C. 85, 87, 115 F.2d 690 (1940). See also, Frank v. 
Maryland, 359 U.S. 360, 365 (1959). And it is well 
established that the protections of the Fourth mend 
ment apply in civil as well as criminal proceedings. 
Boyd v. United States, 116 U.S. 616 (1886). 

Judicial eviction clearly involves a "seizure" of 
the tenant's home in the classical sense, as the events F; 


which follow a judgment of eviction clearly demonstrate. 
| 


| 
After the order is entered, the court's officers mail 


a notice of eviction to the tenant at the subject prem- 
| 


4ses. If the tenant does not vacate within 48 hours 
after the notice is mailed, the landlord then makes an 
appointment with the marshalls for eviction. At that 
time the landlord and his agents, together with the 


marshalls, may forcibly enter the premises. The| police 


*/ The fact that the appellant is a tenant rather than 
@ homeowner does not, of course, affect her right to in- 
voke the Fourth Amendment. The concept of domicile, 
rather than legal title, is the critical factor.) Chapman 
v. United States, 365 U.S. 610 (1961); Stoner v.| Califor- 
nia, 376 U.S. 483 (1964). 
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department is informed in advance of the date and time 
of all evictions in the District. If the tenant still 
refuses to leave he is subject to arrest, and any be- 
longings remaining in the premises are removed by the 
landlord and deposited on the sidewalk. If these 
articles are not taken away within 24 hours, they are 
physically removed by the police and taken to storage. 


When a court orders the seizure of a citizen's 


*/ A story in the Washington Post, Oct. 29, 1966 at 
p. B-2 illustrates the workings and misworkings of the 
eviction process: 


‘he Knox Hill Tenants Council yester- 
day demanded that the National Capital 
Housing Authority explain why a public 
housing tenant was evicted from her home 
without her knowledge. 


‘The belongings of the tenant were 
moved onto the street Thursday although 
the woman, a patient at St. Elizabeth's 
Hospital since July 15, apparently had 
no personal word she was to be evicted. 


* * * 


"George Miner, NCHA management super- 
visor, said the windows and doors of the 
home had been boarded up September 19 to 
keep out vandals. 


“He said the woman, who moved into the 
home July 1, owed $168.25 in back rent. The 
case was adjudicated in Landlord and Tenants 
Court and notices were sent to her home while 
she was in the Hospital. 


(cont'd) 
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home by its officers or by another citizen under | 


protection of an eviction order, its decision to | 
so must be based on good reasons and surrounded with 
procedural safeguards in order to og ly with the re- 
quirements of the Fourth Amendment. Otherwise its 
action must be deemed unreasonable and violative of 
basic constitutional rights. | 

Where the court is confronted with proat that 
the landlord's motive in seeking a tenant's eviction is 
to punish her for reporting housing code violations or 
exercising other constitutional rights, and rejects 
such evidence in directing a verdict for the tenant's 
eviction, it can only be concluded that the procedure 
is unreasonable. Such a judgment must be reversed. 


! 
To hold otherwise would, insofar as slum tenants are 


(cont'd) 


"EF, Plant, manager for the woman's 
housing project, also said NCHA had sent 
notices of the upcoming eviction to her 
home, although it was known she was at St. 
Elizabeth's. The Authority had not been | 
able to locate her husband, Miner said." | 

*/ Indeed, the Fourth Amendment is not limited by its 
erms to governmental action, but appears to be positive 
law addressed to the appellee and other individuals, pro- 

viding that the appellant's rights in her home "shall 
not be violated" unreasonably. 
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concerned, reduce the Fourth Amendment to a nullity, 


and leave their homes secure only in the discretion 


of their landlords, Chapman v. United States, 365 U.S. 


610, 617 (1961); Johnson v. United States, 333 U.S. 10, 
14 (1948). 
(3) Retaliatory Eviction is a Deprivation 


of Appellant's Liberty and Property 
Interests Without Due Process of Law 


Prohibited By the Fifth Amendment. 
While this issue has not been raised previous- 


ly, we submit that in addition to the points made 
above the eviction of the appellant in the circumstances 
of this case is prohibited by the provisions of the 
Fifth Amendment that "No person shall be .. . deprived 
of . . . liberty or property, without due process of law." 
Clearly the order of eviction, if allowed to 
stand, would deprive the appellant of the possessory 
rights and other interests which she has enjoyed under 
her lease of the premises in question. Clearly, the 
decision of the court below, if allowed to stand, would 
so penalize the appellant's exercise of constitutional 
rights as to constitute an effective denial of her 
liberty. Grosjean v. American Press Co., 297 U.S. 233 
(1936). 


The eviction lacks due process of law in 
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several respects. First, it is based upon an arb 
trary and retributive motive of the appellee in | 
initiating the proceedings. Second, it is squarely 
against important public policy, as discussed abave . 
Third, by excluding the evidence of retaliation and 
directing a verdict against the appellant, the trial 
court in effect denied to the appellant the right to 

a jury trial which is guaranteed by the Seventh Amend - 


ment. 


Proceedings so devoid of substantive and pro- 
cedural protections for the rights of a citizen or of 
the interests of society do not meet the requirements 
of due process and cannot be sustained. Stromberg Vv. 
California, 283 U.S. 359 (1931); Boyd v. United States, 


supra. 


CONCLUSION 
| 
For all of the reasons stated above, we be- 


lieve that the decision of the District of Columbia 
Court of Appeals should be reversed. | 
| 


Respectfully submitted, 


(se Reuben Robertson 


Attorney for the National 
Capital Area Civil Liberties 
Defense and Education Fund, 
Amicus Curiae. 


November 10, 1967 
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COUNTERSTATEMENT OF THE CASE 


[ 
On August 3rd, 1965, appellee served appellant a thirty days’ 
notice to quit, as permitted by Title 45-902, D.C. Code, 1961 Ed. 
On September 25th, 1965, after this notice expired, appellee filed 
his complaint in landlord and tenant court for possession based on 


the expiration of said notice. Appellee had previously filed three 
cases against appellant based on non-payment of rent. (Appellee’s 
App. 8, 10, 15). The District of Columbia’s statement of the case 
on page two of its brief is not exactly correct. In this connection 
the following occurred. Page 43 of the Record (Appellee’s App. 
20): 


By Mr. Olmstead: Mr. Habib, was the reason why 
you sent this notice to Mrs. Yvonne Edwards because 
she had gone to the Housing Division of the Depart- 
ment of Licenses and Inspection? 


The Witness: No. 


Mr. Olmstead: Mr. Habib, do you maintain that 
the reason why you sent this notice to quit was be- 
cause the tenant involved here was a delinquent 
tenant? 

Mr. Habib, I believe you stated in a prior hearing 
of this matter that this tenant was the most delin- 
quent tenant that you ever had in your experience? 


The Witness: Yes. 


Again, on Page 100 of the Record (Appellee’s App. 21): 


The Court: (to Mr. Olmstead) You mean that you 
don’t have any testimony to the effect that this plain- 
tiff here expressed the thought, either orally or in 
writing, that he was going - or, that he sent this no- 
tice because this tenant made a complaint to the 
Housing authorities? 


Mr. Olmstead: That exact testimony, we do not 
have. 

The Court: (103) I would like to have you, Mr. 
Olmstead, make a proffer here of the testimony, the 
evidence that you purport to bring out establishing 
the defense that the landlord, the plaintiff here served 
a thirty-day notice upon the defendant for the sole 


reason that she made complaintis to the Housing au- 
thorities. 


The Court: (105) Mr. Olmstead, we have a very 
simple, clear-cut question, if your defense is a legal 
one - simply to bring out testimony establishing the 
reason why the landlord sent this notice. I think by 
a few simple questions, you can find out from him. 
After receiving certain notices - is that the reason 
you sent the thirty-day notice to this defendant? 


Mr. Olmstead: Your Honor, the landlord has al- 
ready testified with regard to the August 3rd, notice, 
that his reason was not - 


| 
The Court: Well, all right, he has denied it. Now, 
it is up to you to establish that he did have this in- 
| 
| 
| 


tention. 

If you have any direct testimony, J suggest that 
you put it on so that the jury will know where you 
are heading. (Emphasis supplied) 

If the defendant made complaints, let her testify 
as to what complaints she made and what happened 
after she made the complaints. That’s the whole 
story. 


| 

| 

| 

| 

| 
On Page 28 of Appellee’s Appendix, Record 193, the Court inquired 
of Mr. Olmstead as to whether there was an issue of fact to go to 
the jury to which Mr. Olmstead replied he believed there was not. | 


| 
The appellant was given full opportunity of establishing facts as 
to her defense of retaliation and she was unable to produce same 
and by admission had none. The Court did not preclude the appel- 
| 


lant from attempting to establish these facts. 
| 


| 
It is our contention that the District of Columbia’s argument is 

| 
a one way street. First, if this argument can be accepted each com- 
plainer can convert private relationships between private parties, at 


will, into a constitutional controversy. The unqualifted right to 
| 


complaint is preserved, regardless of whether it is, or is not, in good 
faith. That right is not controlled by questions of good faith. This 
one way street! is demonstrated best by a case initiated in landlord 
and tenant court of Habib v. Lee, L & T Case No. 60654-67, where 
the complaint was based on non-payment of rent; rent being at 
$125.00 per month and more than $300.00 being due. Without 
making any tender, after a default had been entered, the tenant 
moved to vacate the default, claiming he had a defense of violation 
of housing regulations by the landlord. What the violations were was 
not set out, and the attempt was made to defeat the rent on account 
of the alleged violations. Appeal was noted from the order denying 
tenant’s motion to vacate, and the District of Columbia Court of 
Appeals in its Case No. 3679 Origional granted a stay of execution 
merely on condition that future rent be paid. No provision was re- 
quired for the $300.00 then overdue, and none of the other require- 
ments of Rule 73 of the General Rules of the District of Columbia 
Court of General Sessions was ordered. The order required future 
rent when it became due to be paid. When the first payment there- 
after became due on November 23rd, 1967 it was not paid, and on 
November 29th, 1967 a motion was made to vacate the stay. On 
December 2nd, 1967 tender was made of the rent with excuse that 
the tenant was unable to pay the rent when it became due because 
he had unusual bills and he had lost several days’ pay attending 
court, and had to pay a deposit to have his gas turned on. He also 
stated the furnace was not working properly. The District of Co- 
lumbia Court of Appeals granted the motion to vacate the stay, and 
thereafter the tenant filed another motion to stay the execution. 
During this time, as required by Rule 27 of the District of Columbia 
Court of Appeals Rules, the statement of evidence and proceedings 
was due to be filed October 16th, 1967 and to this day no applica- 
tion for extension of time was requested; a statement of evidence 
and proceedings could have been filed instead of a transcript, but no 


attempt was made to file such a statement. All of this prejudicial to 
the landlord by delaying the appeal. 


The part which the appellee in this case wishes to emphasize is 
that while this was going on the tenant did not make any complaint 
to the landlord about any required repairs, but made direct complaints 
to Housing. Unquestionably to provoke the landlord into serving a 
thirty days’ notice to make it appear that the reason for such: a no- 
tice was retaliatory. This the landlord has not done. The affidavit 
of the landlord in the Lee case states (and which statements are not 
contradicted) such complaints were: 


(1) October 28th, 1967 defective heating facility, | 
and defective hot water heater. On October 30th, 
1967 although it was the obligation to purchase his 
own oil, the tenant failed to do so and to ascert&in 
what was wrong landlord purchased oil. It was found | 
that the valve was left open permitting water to enter | 
and to eliminate this condition additional oil was pur-| 
chased by the landlord. 


(2) On November 20th, 1967 landlord was served | 
with a further notice of leaky pressure valve and de- 
fective controls and these items were repaired the 
same day which corrected all items. 


(3) On November 21st, 1967 a further notice was | 
received that blown fuses existed and these were re- | 
placed. The cover over the furnace controls (appar- 
ently tampered with) was replaced and the controls | 
which had been moved to a wrong position were re- | 


set. 


Obviously the tenant’s action was to provoke the landlord. This 
was a single family house where the tenant provides his own heat, 
and the contract requires him to make his own repairs. Without giv- 
ing the landlord the opportunity to make repairs, complaint was made 
to Housing. Certainly, it was not the fault of the landlord that the 
tenant was out of oil; that the tenant permitted the valve to be open 


allowing water to enter the furnace; that the tenant tampered with 
the controls and hadi removed the control cover. Yet, these alleged 
“violations” are claimed to be the landlord’s obligation. 


In this regard, our position is that the District’s reference to its 
Housing Code, subjects a landlord to criminal conviction, either by 
fine or imprisonment if the landlord fails to make repairs of items 
not caused by him, but caused by negligence or intentionally dam- 
aged by the tenant. ‘Under these circumstances, the Housing Code 
violates due process: Article 250, Section 2501 of the Housing 
Regulations provides: 


Every premises accommodating one or more habita- 
tions shall be maintained and kept in repair so as to 
provide decent living accommodations for the occu- 
pants. This part of the Code contemplates more than 
mere basic repairs and maintenance to keep out the 
elements; its purpose is to include repairs and mainte- 
nance designed to make a premises or neighborhood 
healthy and safe. 


Article 120, Section 1201 provides: 

The owner of a building used for residential pur- 
poses shall provide such building with adequate heating, 
ventilating and lighting the same. Adequate heating 
facilities mean the provision and maintenance in good 
repair of either (1) a central heating facility (2) a non- 
portable, flue connected heating facility (3) an electric 
heating facility which need not be flue connected. 


Article 260, Section 2601 casts the obligation, in those portions 
of the premises occupied for residential purposes under the exclusive 
control of a tenant, to keep that portion clean, safe and sanitary 
upon the tenant. 


The foregoing section is the only section which is applicable to 
the tenant; all others, the burden is put on the landlord, regardless 


of what caused the condition, and even if the tenant intentionally 
caused the damage. There are daily occurrences where the regulation 
is violated and caused by the wilful, malicious and flagrant act of 
the tenant, but there is nothing in the Regulations which holds the 
tenant accountable to the District of Columbia and subjects the ten- 
ant to criminal penalties. Example, the conditions caused in the Lee 
case, supra. Article 240 requires the landlord to provide and main- 
tain water heating facilities, plumbing facilities, electrical outlets, 
utilities, etc. There are many instances where the tenant uses the 
toilet for garbage disposal, and rags, kitchen articles, bottles, toys 
and various other matter allowed to drop into the toilet, for which 
notices are served on the landlord, and in all such instances the |ten- 
ant is totally immune from being subjected to service of notices, and 
criminal penalties. 


Since only the landlord is subject to these requirements, and 
exposed to criminal penalties for acts and conditions not done nor 
created by him, but which might have been created by the tenant, 
can this be due process? And can these regulations, which puts a 
whipping power and a basis to create retaliatory means in the tenant 
to create an indefinite estate and tenancy in the tenant of which no 
definition exists? We claim that these regulations deprive the lard- 
lord of due process, and cannot form the basis of a claim for retal- 
jation. Is it the public policy of the law to punish a landford for 


conditions not created by him? 


The Civil Rights Act, as explained in appellee’s brief has certain 
application and was passed to equalize the rights of minority groups 
existing on account of race, religion and Nationality. This present 
dispute has no relationship to any of these classes. And the cases 
cited by the District of Columbia all decide matters in this classifi- 
cation. 


We repeat, United States v. Beaty, 288 F.2d 653 (6th Cir.) 
clearly defines the right of the occupants regarding these matters, 
and the Court, in; that case most emphatically held that it could 
not enjoin the eviction (even though it came within the classification 
of these persons protected by the Civil Rights Act) because to do so 
it would be modifying or cancelling the protected private contracts 
of the parties. In the realm of public housing and private housing 
this Court? and the United States Supreme Court? made a clear dis- 
tinction. 

To put this power in the hands of a tenant who has no invest- 
ment, who can inflict (and is being done) great damage to the land- 
lord will have every effect of discouraging private enterprise from 
maintaining or creating private housing, and in effect convert the 
use of that housing to public use. 


Respectfully submitted, 


Herman Miller 


421 - 4th Street, N. W. 
Washington, D.C. 20001 


Attorney for Appellee 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,883 


» \\ 
4inited States Court of AppazS2oNNE C. EDWARDS, 
for the Disirict of Columbia Circult Appellant, 


Vv. 


NATHAN HABIB, 
Appellee. 


PETITION FOR REHEARING EN BANC 


The petition of the appellee for rehearing en banc, filed 
under the provisions of Rule 26 of the Rules of this Court, 
respectfully represents unto the Court as follows: 


This appeal does not involve a racial or civil rights ques- 
tion. 


However, we believe constitutional questions of a private 
property owner’s rights are involved. 


Those questions pertain to his right of protection of his 
contracts, as well as prevention of taking his property with- 
out just compensation. 


The parties, on March 24th, 1965 contracted with each 
other for the rental of private property, which contained 
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agreement if appellant desired to terminate her monthly ten- 
ancy she would give appellee a 30 days notice, and if appel- 
lee wanted possession he could serve a 30 days notice to 
quit. 


Title 45-902 D. C. Code provides for termination of a 
monthly estate in land by service of a 30 days notice to 
either party, whereupon the state then terminates. 


The appellee gave appellant such a valid 30 days notice 
to quit, without assigning any reason. 


The above Code provision was adopted March 3rd, 1901, 
31 Stat. 1382 ch. 854 par 1219 and does not provide for 
any conditions. 


Warthen v. Lamas, 43 A.2d 759 (1945), D.C. C.A. and 
Fowel v. Continental Life Ins. Co., 55 A.2d 205 (1947), 
D.C. C.A., both hold no reason need be assigned to termi- 
nate the tenancy. 


Title 45 D. C. Code—801 through 821 define estates in 
land in the District of Columbia, including tenancies by the 
month, which estates are vested until terminated. 


Zoby v. Kosmadakes, 61 A.2d 618 (1948) and Dorado 
v. Loew’s, 88 A.2d 188 (1952), both D.C. C.A., define and 
describe a monthly estate, and our view is that the termina- 
tion requirement is substantive, and D. C. Code 45-910 and 
16-1501 are procedural. 


The non-specific discussion of the majority opinion now 
overcomes the specific right of a property owner, or per- 
sonal rights are now superior to private property rights guar- 
anteed by the constitution. A private owner has a right to 
repossess his property after the contract of tenancy has 
expired. 


If there is a prohibition of impairing the obligation of 
contract as expressed in the Constitution, without legisla- 
tion why should the Courts be entitled, by judicial legisla- 
tion to do indirectly that which cannot be done directly? 
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The majority opinion fails to note the expressions in 
Rudder v, United States, 96 U.S.App.D.C. 329, 331, 226 
F.2d 51, 53 (1955) and Thorpe v. Housing Authority of 
North Carolina, 386 U.S. 670 (1967), as well as Housing 
Authority of City of Los Angeles v. Cordova, 130 Cal.App. 
2d 883, 885, 279 P.2d 215, 216, cert. denied, 350 U.S. 969 
(1956), in which cases it was recognized by Supreme Court 
that where the government is landlord it must not act arbi- 
trarily for “unlike private landlords” the government is sub- 
ject to requirements of due process and further housing 
authority which is public does not possess the same free- 
dom as a private landlord who is at liberty to select his ten- 
ants as he pleases and may terminate the tenancy either 
without reason or for any reason regardless of how arbitrary 
and unreasonable it may be. See also, Chicago Housing 
Authority v. Blackman, 4 Ill. 319, 122 N.E.2d 522 (1954). 


In the light of these cases and Thorpe adopted the same 
language as Rudder, does it not seem clear that this is the 
edict of the Supreme Court, that a private landlord need 
assign no reasons. Mr. Justice White goes along with the 
principle that a landlord, either public or private can recover 
possession without any reason. 


Even in the civil right case of United States v. Beaty, 288 
F.2d 653 (6th Cir. 1961), that Court refused to enjoin an 
eviction, although enjoining other violations of the civil rights 
act, stated to permit injunction against the evictions would 
be to enlarge, modify, abrogate or otherwise affect private 
contracts and would impair the obligation of contract. 


The well reasoned opinions of the District of Columbia. 
Court of Appeals as well as the minority opinion in this 
case Clearly emphasizes this matter be controlled by legis- 
lation, otherwise there is no clear ground rules, but each 
case is let to the speculation of the judge or the jury hear- 
ing a particular case. 


Even the majority has difficulty in spelling out what may 
be expected to the effect that if the illegal purpose is dis- 
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lsipated the landlord can, in absence of legislation, or a 
\“binding contract” evict his tenant or raise the rent or other 
legitimate reasons, and then recognizes that the prior taint 
may ever prevent him from recovering possession. This 
‘would permit the tenant to remain in perpetuity, for in any 
subsequent case for possession, the first attempt to evict 
would immediately operate as a defense, and because of the 
lalleged retaliatory defense the landlord would all the more 
be desirous of ridding himself of such a tenant. 


In some of the proposed legislation noted in the majority 
lopinion, definite guides are spelled out, and a possession in 
‘perpetuity is prevented because a limitation is placed on the 
tenants’ right of possession, such as in the Bennett Bill to 
9 months. 


The language of the majority on page 25 to the effect 
‘if the illegal purpose is abated the landlord can recover pos- 
i session in absence of a binding contract, (meaning a lease 

for a term), but cites with approval Brown v. Southall Realty 
'Co., D.C. C.A. No. 4199 February 7th, 1968, but that case 
i held if violations exists at the inception of the tenancy the 
i lease is void. This case is before this Court now on appli- 
cation for allowance of an appeal. 


From the uncertain language of the majority as well as 
' consideration of Brown v. Southall, and Rubinstein v. Swag- 
art, 72 A.2d 690 (1950), wherein it was held at expiration 
| of the notice the tenant has no further right to remain in 
| possession. In such event Judge Hood’s questions are appro- 
| priate, and which have not been answered by the majority 
opinion. 


If the landlord’s possessory claims continued to be tainted, 
then he cannot obtain possession for sale purposes, or to 
raise rents because of increase in taxes, for he is always faced 


| with that factual issue, thus, resulting in taking his property 
' without just compensation or due process. 


The majority seem to think that although Title 45-902 
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D. C. Code was adopted prior to consideration of retalia- 
tory purposes and considerations of present public policy 
it can now determine what Congress would have done. But, 
is this not judicial legislation? It recognizes Congressional 
action which might have taken place, then substitutes its 
decision as a substitute? The majority then recognizes 
pending bills being considered. Is this not a recognition 
also this is a matter for legislation? How can the majority 
recognize that Congress would have passed appropriate legis- 
lation if it had present times before it, and there is present 
legislation being considered, and then proceed to judicially 
determine the matter? 


This language by the majority admits the matter is for 
the legislature, in that the statute does not contain the pro- 
hibitions against retaliations and if the present climate 
existed it would have so included such provision in the stat- 
ute, and since it is not in the statute, the majority decision 
supplies the defect. 


It is clear the qualification and limitation of recovery of 
possession for retaliatory reasons is not contained in the lan- 
guage of the statute, but has been supplied is contrary to 
principles of statutory construction. 


It should be noted in passing, that the appellant was given 
the opportunity of establishing the intention of the appel- 
lee to be retaliatory. See App. in appellee’s brief. See pp. 
21, 22. On page 20 of appendix in the appellee’s brief, 
appellee denied he served the notice because appellant 
reported housing violations. 


In every case where a contractural right was restricted it 
was by legislation with certain and definite guide lines. 


The majority opinion states on page 4 that the Commis- 
sioners at direction of Congress promulgated the Housing 
Code, impliedly affected a change in the rights of landlords 
and tenants, and therefore proof of retaliatory motive con- 
stitutes a defense. 
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First Congress never gave to the Commissioners any right 
to legislate. See United States ex rel Daly v. McFarland, 
28 App.D.C. 552, where this Court held the Commissioners 
have no legislative power, but have only such power as 
expressly granted it. 


The right to declare a contract void or to declare a change 
in the relative rights of landlords and tenants is legislation 
which power was not given the Commissioners. 


The right to promulgate and enforce “reasonable” and 
“usual” police regulations which are necessary for protec- 
tion of lives, limbs, health, comfort and quiet was given to 
the Commissioners by Act February 26, 1892, 27 Stat. 394, 
Res. No. 4 par 2, which is presently found in Title 1-226 
D. C. Code. It is under this statute the Commissioners pro- 
mulgated the Housing Regulations. 


The last mentioned statute, adopted long before the 


importance or necessity for Housing Regulations, makes no 
explicit directions by Congress to the Commissioners to 
adopt and enforce Housing Regulations, and these kinds of 
regulations are not mentioned. This act did not give the 
Commissioners any right to legislate, or even imply or effect 
any change in the relative rights between landlords and ten- 
ants, and any assumption of such power was void. 


It is not only hard cases which make bad law. Cases sur- 
charged with the pressure for instant and immediate deci- 
sion do the same and create precedents which plague us. 
Dissenting opinion of Judge Holmes, Northern Securities 
Co. v. United States, 193 U.S. 197, 400-401, and Justice 
Douglas dissenting opinion in part in City of Pottsville v. 
United States, Nos. 433, 663 and 664 Mis., decided Janu- 
ary 15th, 1968, p. 18 and 19. 


Local government has only such power as the Legislature 
delegates to it. County Court v. United States ex rel Doug- 
las, 105 U.S. 733. Municipal Corporations derive their power 
from the source of their creation. Rogers v. Burlington, 3 
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Wall. 654. These grants must be strictly construed ‘and 
power to-grant an exclusive privilege must be expressly given. 
Water, Light & Gas Co. v. Hutchison, 207 U.S. 383.) ~ om 


The assumption of the majority opinion is based-upon - 
assumption of power by the Commissioners which they did 
not have. The opinion cites Title 1-228 and also Title 5-701 
of the Code. But these sections are not helpful since Title 
1-228 gives Commissioners the power to adopt a building 
code and when adopted has the same effect as if enacted 
by Congress. Title 1-226 does not have this last provision, 
clearly showing an intention there be a difference between 
a building code, and adoption of general regulations for 
health, safety acts. Since Title 1-228 has adoptive provi- 
sions, and Title 1-226 does not, the Housing Regulations 
were merely adopted, and the inclusion of provisions chang- 
ing contractual obligations as well as rights between land- 
lords and tenants are void. Title 5-701 is the R. L. A. Act, 
passed by Congress the purposes expressed having been 
adopted by the legislature are binding. 


But, since the Housing Regulations were adopted by Title 
1-226, besides not having power to legislate, the Commis- 
sioners also had no right to announce public policy, the 
provisions of sections 2101 and 2304 likewise are void. 
Only the Legislature can formulate public policy. See 
Crocker v. United States, 240 U.S. 74, 60 L.Ed. 533, United 
States v. Mississippi, 364 U.S. 520, Twin City Pipe Line Co. 
v. Harding Glass Co., 283 U.S..353, Muscahany v. United 
States, 324 U.S. 49, 89 L.Ed. 744, Steele v. Drummond, 
275 U.S. 199, 72 L.Ed. 238. 


In Ets-Hokin v. Maas Transportation Inc., 380 F.2d._258 
(8th Cir. 1967), held an administrative body had no night 
to declare a contract void unless Congress gave such right. 


The uncertainty of the position of the majority opinion 
is such as to make uncertainty of the right of mutuality. 
In cases where a landlord complains about a tenant’s alleged 
illegal activities in the premises, which results in the tenant 
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' giving the landlord the 30 days notice, could it be said that 
| the landlord has the same right to compel the tenant to 
remain in possession in perpetuity or until the tenant’s ille- 
gal purpose has been dissipated? 


In our reading of Bell v. Maryland, 378 U.S. 266, which 
the majority opinion heavily refers and upon which Judge 
| Greene seemed to depend upon in the dissenting opinion 
| of Mr. Justice Black, appears to support our contentions 
from the reading on pages 330, 331, 332 in stating that we 
, Must not forget that the Fourteenth Amendment protects 
“life, liberty or property” of all people generally, and not 
| some people’s “life,” some people’s “liberty” and some kinds 
_ of “property”, pages 333, 343, 345 and 346. 


The majority opinion on page 14 seems to conclude that 

' Mr. Justice Black’s constitutional views to “balance the Con- 

| Stitutional rights of property against those of the people to 
enjoy freedom of the press and religion” and in doing so 
remained mindful “of the fact that the latter occupy a pre- 
ferred position” 326 U.S. at 509, and he concluded the 

| state acted unconstitutionally in preferring the property rights 

: of the town’s owners to those of the town’s residents. How- 
ever, this conclusion is contrary to Mr. Justice Black’s views 

: expressed in Amalgamated Food Employees Union Local v. 
Logan Valley Plaza Inc., No. 478 October Term 1967, 

| decided May 20th, 1968, in his dissent, to the effect that 

| “the Constitution recognizes and supports the concept of 

| private ownership of property, and the Fifth Amendment 

| provides “no person shall... . be deprived of life, liberty 
or property, without due process of law, nor shall private 
property be taken for public use without just compensa- 
tion.” 


The cases cited of In re Quarles, 158 U.S. 532 (1895) 
and United States v. Cruikshank, 92 U.S. 542 (1876), are 
in no way connected with the right to abridge and impair 

| the appellee’s constitutional right of contract, and under 
| the Fifth Amendment and in no way seek to be declared 
superior to property rights. 


9 


With respect to enforcement of the Housing Regulations, 
just as the majority state ‘as judges we cannot shut our eyes 
to matters of public notoriety and general cognizance, the 
punitive sections of the Regulations are being administered 
forceably, and it is in realm of public knowledge that recently 
Jail sentence was imposed against Mr. Sidney J. Brown for 
violations existing at Clifton Terrace, and against Mr. Rob- 
ert Farmer at Fairlawn Apartments as well as monetary 
assessment of fines, and in addition they received further 
economic punishment in that the tenants’ refusal to pay 
rent resulted in their inability to retain ownership and they 
literally had to rid themselves of these large projects at a 
heavy financial loss. 


In Vol. 78 of Harvard Law Review 807 to effect that 
complaint-initiated inspections are unlikely to result in effect- 
ive enforcement for a number of reasons: 


1. Such inspections tend to focus only on alleged vio- 
lations. 


2. Because many violations inevitably go unreported, 
random inspection results. 


Area inspections are preferable because of systematic 
inspections which discover all violations and gain informa- 
tion about the quality of the city’s housing inventory. 
Detecting violations at an early stage may lower rehabilita- 
tion and repair costs. This is a consensus of housing offi- 
cials. A discussion of right of entry also is included. 


In connection with enforcement, the regulations are 
unreasonable, and do not follow the mandate of Congress 
(Title 1-226 D. C. Code) in that they subject the landlord 
to criminal penalties for conditions not caused by him, but 
caused by the tenant himself, such as breaking (continually) 
of windows; throwing large objects into the toilet bowl, or 
using it for garbage disposal; damaging plaster, doors, and 
there are many instances on record that although the land- 
lord makes repairs and abates notices served upon him, new 
notices are served within a short time. Such reoccurring 
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requirements results in a forced sale at a price loss or com- 
plete loss by reason of foreclosure, in addition to the har- 
rassment by the Enforcement Branch of Licenses and Inspec- 
tions. These examples are cited in said 78 Harvard Law 
Review, page 811. One suggestion which would result in 

a decrease of violations would be to prosecute the tenant 
for such violations he causes, but the policy of Housing 
Authorities is not to prosecute tenants no matter how 
destructive he may be. 


Everything readable with respect to control of, and in 
fairness to the rights of both landlords and tenants, in which 
both parties can have definite ground rules and guides, this 
matter should be left to legislation as Congress is attempt- 
ing to accomplish and not leave the issue ambiguous, uncer- 
tain and unclear just what are the rights of both parties. 


We respectfully urge the Court en banc rehear this impor- 
tant matter which affects all landlords as well as all tenants. 


Herman Miller 
421 4th Street, N.W. 
Washington, D.C. 
Attorney for Appellee 
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